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STATE OF N.EW YORK
STATE TAX COMMISSION

In  the Mat , ter  of  the Pet i t ion

o f

HANS BOMBECK

For  a  Rede te rm ina t i on  o f  a  De f i c i ency

a Refund of  personal  Income
Taxes under  Ar t i c le  (s )  22
Tax Law for the Year (s) 7967

o f

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

o r

the

Sta te  o f  New York
County of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance' over 18 years of

age,  and rhar  on  the  15 th  day  o f  May ,  1974,  she served the  w i th in

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Hans Bombeck

(representat ive of)  the pet i t ioner in the within

proceed inB,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tPa id

wrapper addressed as fol lows: Mr. Hans Bombeck
20 R id ley  Park
S ingapore  10 ,  S ingapore

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos igory )  under  the  exc tus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York '

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein a.nd Lhat the address set forth on sa. id wraPPer is the Last

known address of the (representat ive of the) pet i t ioner '

Sworn to before me th is

AD-1 .30  ( t / 74 )



STATE OF NEW YORK
STATE TAX COM},IISSION

In  the Mat ter  of  the Pet i t ion

o f
HANS BOMBECK

For  a  Rede te rm ina . t i on  o f  a  De f i c i ency
a Refund of  Personal  Income

AFFIDAVIT OF }'IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

o f

or

theTaxes  under  Ar t i c le  (s )  22
Tax Law fo r  the  Year (s )  1967

Sta te  o f  New York
County of  Albany

Martha Funaro ,  being duly sworn,  deposes and says that

she is  an employee of  the Department  of  Taxat ion and Finance'  over  18 years of

age,  and that  on the 15th66y eg MaY ,  L974,  she served the  w i th in

Notice of Decision (or Determinat ion) by (cert i f ied) maiL upon Max Kochman,

c .P .A . (representat ive of)  the pet i t ioner in the wiLhin

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l l -ows:  Max Kochman,  C.P.A.

i:--;::-i'il:";;;' 10036
and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(pos t  o f f i ce  o r  o f f i c i a l -  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

rhe  Un i ted  S ta tes  Pos t  O f f i ce  Depa r t rnen t  w i t h i n  t he  S ta te  o f  New York '

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f )  pe t i t i one r  he re in  and  tha . t  t he  add ress  se t  f o r t h  on  sa id  hT rapPer  i s  t he  l as t

known address of  the ( representat ive of  the)  pet i t ioner '

Sworn to before me this

5 th  day  o f  Ma

AD- 1.  30 (L/7 4)



STATE OF NEW YORK srriz rex cosMrssrox
HEAnIIG uxt t

EDUARD ROOK

SECRE?AIY 7O
coMMtSS tOX

AODRES3 YOUR iEP!Y TO

STATE TAX COMMISSION
Mar io  A .  P rocacc ino
X0|!CSXS(X)6{XDIffi l( P R Es I DEN r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

of

Please take further notice that
the Tax Law any proceeding in
must be commenced within 4
the date of this notice.

pursuant to SeEtlOn 690 Of,
court to review an adverse decision
m$ntsh8 after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned, These wil l  be referred
to the proper party for reply.

Very truly yours,

I' ) /
1 ! ' ,

Higcl G. ttright
HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS

ALBANY, N. Y. 12?27
AREA COOE 518

457 -2655 ,  6 ,  7

DA'SDI 
Albany, New York

l fay 15. L974

t{r. Sene Fotnbeek
2O Slelry Park
Sl,ngapore 10, SlngaPore

Dcar Hr. Sombock:

Please take notice of the DTISIO$
the State Tax Commission enclosed herewith.

f;o;/ lt

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMTSSION

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n

o f

HANS BOMBECK

f o r  a  R e d e t e r m i n a t i o n  o f  a  D e f i c i e n c y
or  fo r  Refund o f  Persona l  Income Tax
under  Ar t i c le  22  o f  the  Tax  Law fo r
the Year 1967 -

The  i ssue  i n  th i s  case  i s  whe the r

domic i l iary  of  New York and remained a

du r i ng  t he  l a t t e r  pa r t  o f  L967 .

DECISTON

York,

H a n s  B o m b e c k  f i t e d  a  n e t i t i o n  u n d e r  s e c t i o n  5 8 9  o f  t h e

T a x  L a w  f o r  a  r e d e t e r m i n a t i o n  o f  a  d e f i c i e n c v  i s s u e d  u n d e r

d a t e  o f  N o v e m b e r  3 0 ,  L 9 7 O ,  i n  t h e  a m o u n t  o f  $ 4 9 8 . 0 4  p l u s  i n t e r e s t

o f  $ 7 8 . 4 2  f o r  a  t o t a l  o f  5 5 7 6 . 4 6  f o r  p e r s o n a l  i n c o m e  t a x  u n d e r

A r t i c l e  2 2  o f  t h e  T a x  L a w  f o r  t h e  y e a r  1 9 6 7 .

A  h e a r i n g r  w a s  d u l y  h e l d  o n  S e p t e m b e r  1 3 ,  1 9 7 3 ,  d t

o f f i c e s  o f  t h e  S t a t e  T a x  C o m m i s s i o n ,  B 0  C e n t r e  S t r e e t ,

N e w  Y o r k ,  b e f o r e  N i g e 1  c .  W r i g h t ,  H e a r i n g  O f f i c e r .

the

New

The  pe t i t i one r  was  rep resen ted  by  Max  Kochman ,  C .P .A .

The fncome Tax Bureau was represented by SauI  Heckelman,  Esq. ,

appear ing by Francis  X.  Boylan,  Ese.  The record of  sa id hear ing

has been dulv  examined and considered.

ISSUE

pe t i t i one r  became a

domic i l iary  of  New York
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FINDTNGS OF FACT

I .  Pe t i t i one r  was  bo rn  and  was  ra i sed

rema ined  a  c i t i zen  o f  Germany  un t i l  1968 .

2 .  I n  1959 ,  pe t i L ione r  was  emp loyed  by

co rpo ra t i on  and  a f te r  a  t ra in ing  pe r iod  o f  a

S ta tes  and  was  s ta t i oned  i n  Eng1and .

in Germanv. He

a  U n i t e d  S t a t e s

year  in  the  Un i ted

3 .  I n  1953 ,  pe t i t i one r  became an  emp loyee  o f  t he  Habage

Corporat ion,  a  German corporat ion and was ass igned to the i r

New York Ci ty  of f ice.  His  f ie ld  of  work was in ternat ional

marke t i ng  wh ich  necess i ta tes  a  g rea t  dea l  o f  t r ave l i ng  i n  any

job ass ignment .  Any career  advancement  wi th  Habage would have

requi red h im to return to  Germany.  He entered the Uni ted States

a t  t h i s  t ime ,  however ,  as  an  immig ran t .  Du r ing  th i s  t ime ,  he

had  an  apa r tmen t  a t  400  Eas t  B6 th  S t ree t ,  New York  C i t y .  He

le f t  Habage  i n  May ,  1966 .

4 .  A f te r  l eav ing  Habage ,  pe t i t i one r  t rave led  i n  Eu rope

and the Uni ted States and at tended a summer season for  execut ives

a t  t he  Un ive rs i t y  o f  V i rg in ia .

Dur ing  th i s  t ime  and  be fo re  Ap r i l  ,  1967 ,  t he  pe t i t i one r

st i l l  mainta ined h is  New York apar tment .  However ,  he spent

mos t  o f  h i s  weekends  i n  c rea t  Ba r r i ng ton ,  Massachuse t t s .  H i s

c losest  f r iends l ived in  Great  Barr ington and he had no l iv ing

re la t i ves .  He  ne i the r  owned  no r  l eased  p rope r t y  i n  Massachuse t t s .

5 .  Pe t i t i one r  was  h i red  on  January  I ,  1967 ,  by  P fLze r

In te rna t i ona l ,  I nc .  He  spen t  some t ime  in  a  t ra in ing  p rog ram

whi le  he s tayed at  h is  New York apar tment .  He was sent  to
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Aus t ra l i a  i n  Ap r i l ,  L967 ,  and  l a te r  t o  Japan .  He  gave  up  h i s

New York City apartment at this t ime. He did not return to the

Un i ted  S ta tes  un t i l  Ju l y  B ,  1968 .

6 .  I n  ea r l y  L967  and  be fo re  l eav ing  fo r  Aus t ra l i a ,  pe t i t i one r

made  app l i ca t i on  to  f i l e  a  pe t i t i on  fo r  na tu ra l i za t i on  as  a  c i t i zen

of  the Uni ted States.  Apparent ly ,  the pre l iminary invest igat ion

and in terrogat ions on sa id appl icat ion,  the f i l ing of  the pet i t ion

for  natura l izat ion and the pre l iminary examinat ion and hear ing

on the pet i t ion occurred at  about  the same t ime.  However ,  the

pet i t ion would appear  to  have been ef fect ive only  at  the same

t ime in  1968 when the f ive-vear  res idence regui rement  would have

been met .  A l though pet i t ioner  expected to  be abroad,  he in tended

to  fu l f i l l  r es idence  regu i remen ts  fo r  c i t i zensh ip  by  reason  o f

p rov i s ions  o f  l aw  (See  B  U .S .C . ,  L427  (b ) )  a l l ow ing  fo r  t he  absences

of  employees of  Amer ican f i rms engaged in  fore ign t rade or  commerce.

A I I  na tu ra l i za t i on  p roceed ings  took  p lace  i n  Bos ton ,  Massachuse t t s ,

because pet i t ioner  c la imed as h is  res idence for  the pr ior  s ix

months an address in  Great  Barr ington,  Massachuset ts .  As he

contemplated he would be going overseas,  he fe l t  that  Great

Barr ington would be the only  p lace in  the Uni ted States where

he would have anv f ixed t ies and to vrhich he would wisl:r to return.

On JuIy  B,  1968,  pet i t ioner  re turned f rom overseas d i rect ly  to

Bos ton ,  Massachuse t t s ,where  he  had  h i s  f i na l  hea r ing  on  h i s

peLi t ion and took h is  oath of  a l leg iance to  the Uni ted States

of  Amer ica -

7 .  A f te r  Ju l y  B ,  1958 ,  pe t i t i one r  immed ia te l y  aqa in  wen t
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overseas.  He returned to the Uni ted States in  L969 for  f ive

months between ass ignments and had an apar tment  at  52O East  76th

S t ree t .  He  re tu rned  aga in  i n  L /TO fo r  an  o r i en ta t i on  cou rse  i n

New York Ci ty  for  s ix  weeks;  he returned again in  797I  and t raveled

!n many states.  Pet i t ioner  re turned again and f inat ly  in  1973

and is  now work ing for  Tnternat ional  Paper  Company and is  head-

quar tered in  New York Ci tY.

B -  pe t i t i one r  f i l ed  a  New York  res iden t  t ax  re tu rn  cove r ing

only  the per iod f rom January 1,  L967 to Apr i t  30,  L967.  The

de f i c i ency  i s  based  upon  the  asse r t i on  tha t  pe t i t  i one r  rema ined

a  domic i l i a r y  o f  New York  o r  a t  l eas t  a  s ta tu to ry  res iden t  o f

New York for  the ent i re  year  of  L967 -

CONCLUSIONS OF I,AW

Pet i t ioner  became a domic i l lary  c f  New York in  1963 and

remained a domic i l iary  throughout  the ent i re  year  of  L967 '

A.  A l though pet i t ioner  came here in  1963 to work for  a

German corporat ion and not  an Amer ican corporat ion,  he in  fact

came in  as an immigrant  wi th  the in tent ion of  making h is  permanent

o r  con t i nuous  res i dence  he re  (See  B  U .S .C . ,  1101 (311 ) )  and  he

has not  shown suf f ic ient  remain ing contacts  wi th  Germany to

p rese rve  tha t  as  a  domic i l e .

B .  Wh i l e  pe t i t i one r  c la ims  a  Massachuse t t s  domic i l e ,  i t

cannot  be sa id on th is  record that  h is  c losest  t ies !n  L967

were  i n  t ha t  s ta te .  Even  i f  t he  pe t i t i one r ,  i n  L967 ,  i n tended

to  be  domic i t ed  i n  Massachuse t t s  i t  appears  on  th i s  reco rd  tha t

he  d id  no t  t ake  su f f i c i en t  s teps  to  ca r ry  ou t  t ha t  i n ten t i on .
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D o m i c i l e  i m p l i e s  a  p r i n c i p a l  d w e l l i n g  p 1 a c e ,  i n  f a c t ,  d s  w e l l

as  an  in ten t  and a  change in  domic i le  requ i res  ev idence o f  an

abandonment  o f  the  fo rmer  domic i le  as  we l l  as  the  acqu is i t ion

o f  a  n e r a r  d o m i c i l e  ( S e e  R e  T r o w b r i d g e ' s  E s t a t e  2 6 6  N y  2 8 3 ) .  T h e

fac ts  here  do  no t  show such an  equa l  con tac t  w i th  two p laces

so tha t  a  s ta tement  o f  in ten t  migh t  be  comple te ly  cont ro l l ing

( S e e  R e s t a t e m e n t  o f  C o n f l i c t  o f  L a w s ,  2 n d ,  S e c t i o n  2 0 ) .

C. New York is  not  bound bv a decis ion of  a  natura l izat ion

cour t  as  to  e i t he r  t he  res idence  o r  domic i l e  o f  t he  pe t i t i one r .

New York is  not  a  par ty  to  such proceedings;  the proceedings

are not  adversary in  nature and most  of ten representat ions of

res idence  i n  such  p roceed ings  as  they  re la te  to  i nd i v idua l  s ta tes

wi th in  the Uni ted States would not  appear  to  be very impor tant .

Fu r the rmore ,  any  i nqu i r y  i n to  the  de ta i l s  o f  a  na tu ra l i za t i on

proceeding would appear  to  be f rust rated by the conf ident ia l i ty

o f  t es t imony  taken  a t  such  p roceed ings .

D .  I n  pa r t i cu la r ,  i n  t h i s  case ,  i t  i s  no t  a t  a l l  c l ea r

whether  the natura l izat ion cour t  would have made any f ind ings

at  a l l  on res idence which would be re levant  for  New York purposes

I t  shou ld ,  o f  cou rse ,  be  no ted  tha t  t he  na tu ra l i za t i on  l aw  con -

ta i ns  i t s  own  de f i n i t i on  o f  " r es i dence "  (B  U .S .C .  1101 (a )  ( 33 )  )

which is  s tated to  mean " the p lace of  genera l -  abode" and that

i n  t u rn  i s  de f i ned  to  mean  "p r i nc ipa l ,  ac tua l  dwe l l i ng  p lace ,

i n  f ac t ,  w i thou t  rega rd  to  i n ten t " .  I t  has  been  he ld  tha t  t h i s

concept  is  not  equiva lent  to  the concept  of  domic i le  (Chan Winq

Cheunq v .  Hami l tqn ,  298 F2d 459 a t  46L) . V ' /h i le  the  na tura l i za t ion
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laws  requ i re  (B  U .S .c .1427 (a ) ;  L  a6G) )  t ha t  t he  a l i en  have

res ided  i n  the  s ta te  i n  wh ich  the  pe t i t i on  i s  f i l ed  fo r  t he

s ix-month per iod immediate ly  preceding the ef fect ive date of

the  f i l i ng  o f  t he  na tu ra l i za tLon  pe t i t i on ,  i t  wou ld  seem in

th i s  case  tha t  t he  na tu ra l i za t i on  pe t i t i on  was  cons ide red

e f fec t i ve  on l y  i n  Ju l y ,  L968 ,  so  tha t  t he  s i x -mon th  pe r iod

would not  inc lude the tax Vear  here in  issue.  Fur thermore,

the pet i t ioner  may have been exempted f rom the s tate res idence

requ i remen t  (See  I  C .F -R .  334 .2 I )  and  such  i s  I i ke l y  s ince  he

was par t ia l ly  exempt  f rom the f ive-year  U.S.  res idence regui re-

men t  by  reason  o f  p rov i s i ons  (See  B  U .S .C .  t +Z l  b ) )  a l l ow ing

for  the absence of  employees of  Amer ican f i rms engaged in  fore ign

t rade or  commerce.

The def ic iency is  found to be correct  and is  due together

wi th  such in terest  as mav be computed under  sect ion 684 of  the

Tax Law.

DATED: Albany, New York
May 15,  J-974

STATE TAX COMMISSION

---J:-=.ry.-Er-'-a

COMMISSI ONER

COMMISSION

COMMISSIONER
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STATE TAX COfVIMISSION

DEPARTMENT

Petit ion er 's Reptesentative
Law Bureau

STATE OF NEW YORK

OF TAXATION AND
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. 12?27

AREA COOE 5TA

4 5 7 - 2 6 5 5 , 6 , 7

HEARINGOFFICER

STATE tA I  C9MMt33tOX
. 

XEARI'{G UXIT

E O U A R O  R O O K

SECRETANY TO

coMM r59 toN

ADORE33 YOUi  iEPLY TO

FINANCE

,J,7'U''; 7-

\

$9ste'.&*oRfi s*ess;*n"
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

l|r. nrnr Edr&
lo frdtry tlrt
tlngrforr l0r 8{ryqmr

Dlr llr, Eo$rolsr

Please take notice of the DrcI8I(|| of
the State Tax Commission enclosed herewith.

Please take further notice that putsuant to lftiOn 69O O!
the Tax Law any proceeding in court to review an adverse decision
must be commenced within { p[t$f after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l  be referred
to the proper party fot reply.

Very truly yours,

gl13&l Albany, New York
llry l$r l97a

.71

L-' L

rtsd,

AD-r.r2 (7 /7O)
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STATE OF NEW YORK

STATE TAX CO}.IMTSSION

I n  t h e  M a t t e r  o f  t h e  P e t i t r o n

o f

IIANS BCI"lBECK

fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency
or  for  Refund of  Personal  Income Tax
under  A r t i c l e  22  o f  t he  Tax  Law fo r
t he  Yea r  1967 .

DECTSTON

Hans  Bombeck . f i l ed  a  pe t i t i on  under  sec t i on  689  o f  t he

Tax  Law fo r  a  rede te rm ina t i on  o f  a  de f i c i ency  i ssued  under

da te  o f  November  30 ,  1970 ,  i n  t he  amoun t  o f  $498 .04  p lus  i n te res t

o f  $78 .42  f o r . a  t o ta l  o f  $576 .46  f o r  pe rsona l  i ncome  tax  unde r

Ar t i c l e  22  o f  t he  Tax  Law fo r  t he  yea r  1967 .

A  hea r ing l  v tas  du l y  he ld  on  Sep tember  13 ,  1973 ,  a t  t he

o f f i ces  o f  t he  S la te  Tax  Commiss ion ,  B0  Cen t re  S t ree t ,  New York ,

New York ,  be fo re  N ige l  G .  Wr igh t ,  Hear ing  O f f i ce r .

The pet i t ioner  was represented by l " Iax Kochman,  C.P.A.

The Incorne Tax Bureau was represented by Saul  Heckelman,  Esg. ,

appear ing by Francis  X.  Boy. Ian,  Esg.  The record bf  sa id hear ing

has  been  du l y  examined  and  cons ide red .

I S S U E

The  i ssue  i n  th i s  case  i s  whe the r

dora ic i l iary  of  New York and remained a

du r ing  the  l a t t e r  pa r t  o f  l - 967 .

pet i t ioner  l :ecame a

domic i l ia ry  o f  New York
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FINDINGS OF PACT

1.  Pe t i t i one r  was  bo rn  and  was  ra i sed

rema ined  a  c i t i zen  o f  Germany  un t i l  1968 .

2 .  I n  1959 ,  pe t i t i one r  was  emp loyed  by

co rpo ra t i on  and  a f te r  a  t ra in ing  pe r iod  o f  a

S ta tes  and  was  s ta t i oned  i n  Eng land .

in Germany. He

a  un i ted  S ta tes

year  in  the Uni ted

3 -  I n  1963 ,  pe t i t i one r  became an  emp loyee  o f  t he  Habage

Corporat ion,  a  German corporat ion and was ass igned to the i r

New York  C i t y  o f f i ce .  H is  f i e ld  o f  wo rk  was  i n te rna t i ona l

marke t i ng  wh ich  necess i ta tes  a  g rea t  dea l  o f  t r ave l i ng  i n  any

job 'ass ignmen t .  Any  ca ree r  advancemen t  w i th  Habage  wou ld  have

requ i red  h im  to  re tu rn  to  Germany ,  He  en te red  the  Un i ted  S ta tes

a t  t h i s  t ime ,  however ,  as  -n  , * * rn ran t .  Du r ing  th i s  t ime ,  he

had  an  apa r tmen t  a t  40O Eas t  86 th  S t ree t ,  New York  C i t y .  F ie

Ie fL  Habage  in  May ,  1966 .

and

a t

4 .  A f te r  l eav ing  Habage ,  pe t i t i one r  t rave led  i n  Eu rope

the Uni ted States and at tended a sur i lner  season for  execut ives

L h e  U n i v e r s i t y  o f  V i r g i n i a

D u r i n g  t h i s  t i m e  a n d  b e f o r e  A p r i l ,  L 9 6 7 ,  t h e  p e t i t i o n e r

st i l l  mainta ined h is  Nev/  York apar tment .  However ,  he spent

mos t  o f  h i s  weekends  i n  Grea t  Ba r r i ng ton ,  I ' l assachuse t t s .  H i s

c loses t  f r i ends  l i ved  i n  c rea t  Ba r r i ng ton  and  he  had  no  l i v i ng

re lat i rzes-  He nei ther  owned nor  leased proper ty  in  l " lassachuset ts

5 -  Pe t i t i one r  was  h i red  on  January  1 ,  1967 ,  by  P f i ze r

In te rna t i ona l ,  I nc .  He  spen t  some t ime  in  a  t ra in ing  p rog ram

whi le  he s tayed at  h is  New York apar tment He was sent  to
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Aus t ra l i a  i n  Ap r i l ,  L967 ,  and  l a te r  t o  Japan .  He  gave  up  h i s

New York Ci ty  apar tment  at  th is  t ime.  He d id not  re turn to  the

Un i ted  S ta tes  un t i l  Ju l y  8 ,  1968 .

6.  In  ear ly  L967 and befor :e  leav ing for  Austra l ia ,  pet i t . ioner

made  app l i ca t i on  to  f i l e  a  pe t i t i on  fo r  na tu ra l i za t i on  as  a  c i t i zen

of  the Uni ted States.  Apparent ly ,  the pre l iminary invest igat ion

and  in te r roga t i ons  on  sa id  app l i ca t i on ,  t he  f i l i ng  o f  t he  pe t i t i on

for  natura l izat ion and the pre l iminary examinat ion and hear ing

on the pet i t ion occurred at  about  the same t ime.  However ,  the

pet i t ion would appear  to  have been ef fect ive only  at  the same

t ime in  1968 when the f ive-year  res idence requi rement  would have

been met .  At though pet i t ioner  expected to  be abroad,  he in tended

to  fu l f i l l  r es idence  requ i rehen ts  fo r  c i t i zensh ip  by  reason  o f

p rcv i s ions  o f  i a i " -  (See  I  LT .S ,C . ,  142?  (b )  )  a l  l - c r . ; i r : g  f c r  t he  absences

of  employees of  Amer ican f i rms engaged in  fore ign t rade or  conmerce.

A l l  na tu ra l i za t i on  p roceed ings  took  p lace  i n  Bos ton ,  t l assachuse tLs ,

because  pe t i t i one . r  c l a imed  as  h i s  res idence  fo r  t he  p r i o r  s i x

mon ths  an  add ress  i n  Grea t  Ba r r i ng ton ,  Massaehuse t t s .  As  he

contemplated he would be going overseas,  he fe l t  that  Great

Barr ington would be the only  p lace in  the Uni ted States where

he would have any f ixed t ies and to  which he would wish to  return-

On  Ju Iy  8 ,  1968 ,  pe t i t i one r  re tu rned  f rom ove rseas  d i rec t l y  t o

Bos ton ,  l " l assachuse t t s ,where  he  had  h i s  f i na l  hea r ing  on  h i s

pet i t ion and took h is  oath of  a l leg iance to  the Uni ted States

of  Amer ica.

r

f , :

7  -  Af ter  Ju ly  8,  1958,  pet i t ioner  immediate ly  again went
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ove rseas .  He  re tu rned  to  the  Un i ted  S ta tes  i n  L969  fo r  f i ve

months between ass ignments and had an apar t rnent  a t  52O East  76th

S t ree t .  He  re tu rned  aga in  i n  t 97O fo r  an  o r i en ta t i on  cou rse  i n

New York Ci ty  for  s ix  vreeks;  he returned again in  L97I  and t raveled

in  rnany  s ta tes .  Pe t i t i one r  re tu rned  aga in  and  f i na l l y  i n  L973

and is  , ro t  r l lo tk i t tg  for  In ternat ional  Paper  Company and is  head-

quar tered in  New York Ci tY.

B .  pe t i t i one r  f i l ed  a  New York  res iden t  t ax  re tu rn  cove r ing

only  the per iod f rom January L,  1967 to Apr i l  30,  L967.  The

de f i c i ency  i s  based  upon  the  asse r t i on  tha t  pe t i t  i one r  rema ined

a  domic i l i a r y  o f  New York  o r  a t  l eas t  a  s ta tu to ry  res iden t  o f

New York for  the ent i re  year  of  1967 -

CONCLUSIONS OF I,AW

Fet i t ioner  beca:ne a dcnnic i l iary  d ldevr  Yoz 'k  in  L963 and

rema ined  a  domic i l i a r y  i h roughou t  t he  en t i re  yea r  o f  L967 .

A.  A] - though pet ib ioner  came here in  1963 to work for  a

German corporaLion and not  an Amer ican corporat ion,  he in  fact

came in  as an immigrant  wi th  the in tent ion of  making h is  permanent

o r  con t i nuous  res i dence  he re  (See  8  U .S .C . ,  1101  (31 I )  )  and  he

has not  shown suf f ic ient  remain ing contacts  wi th  Germany to

p r e s e r v e  t h a t  a s  a  d o m i c i l e .

B.  Wh i le  pe t i t i one r  c la ims  a  l v l assachuse t t s  domic i l e ,  i t

cannot  be sa id on th is  record that  h is  c losest  t ies i -n  L967

were  i n  t ha t  s ta te .  Even  i f  t he  pe t i t i one r ,  i n  1967 ,  i n tended

to  be  &mie i l ed  i n  Massachuse t t s  i t  appears  on  th i s  reco rd  tha t

' he  d id  no t  t ake  su f f i c i en t  s teps  to  ca r ry .  ou t  t ha t  i n ten t i on .
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D o m i c i l e  i m p l i e s  a  p r i n c i p a l  d w e l l i n g  p 1 a c e ,  i n  f a c t ,  d s  w e l l

a s  a n  i n t e n t  a n d  a  c h a n g e  i n  d o m i c i l e  r e g u i r e s  e v i d e n c e  o f  a n

abandonment  o f  the  fo rmer  domic i le  as  we ' I I  as  the  acqu is i t ion

o f  a  n e w  d o m i c i l e  ( S e e  R e  T r o v r b r i d g e ' s  E s t a t e  2 6 6  N Y  2 8 3 ) .  T h e

fac ts  here  do  no t  show such an  equa l  con tac t  w i th  two p laces

s o  t h a t  a  s t a t e m e n t  o f  i n t e n t  m i g h t  b e  c o m p l e t e l y  c o n t r o l l i n g

( S e e  R e s t a t e m e n t  o f  C o n f l i c t  o f  L a w s  ,  2 n d ,  S e c t i o n  2 0 ) .

C.  New York  i s  no t  bound  by  a  dec i s ion  o f  a  na tu ra l i za t i on

cour t  as  to  e i t he r  t he  res idence  o r  domic i l e  o f  t he  pe t i t i one r .

New York is  not  a  par ty  to  such proceedings;  the proceedings

a re  no t  adve rsa ry  i n  na tu re  and  mos t  o f ten  rep resen ta t i ons  o f

res idence  i n  such  p roceed ings  as  they  re la te  to  i nd i v idua l  s ta tes

wi th in  the uni ted s tates would not  appear  to  be very impor tant .

Fu r the rmore ,  any  i nqu i r y  - i n to  the  de ta i l s  o f  a  na tu ra l i za t i on

p roceed ing  wou ld  appear  to  be  f rus t ra ted  by  the  con f i den t i a l i t y

o f  t es t imony  taken  a t  such  p roceed ings .

D .  I n  pa r t i cu la r ,  i n  t h i s  case ,  i t  i s  no t  a t  a l l  c l ea r

whether  the natura l izat ion ccur t  wourd have made any f ind ings

at  a l l  on res idence which would be re levant  for  New York purposes.

f t  shou ld ,  o f  cou rse ,  be  no ted  tha t  t he  na tu ra l i za t i on  l aw  con -

ta i ns  i t s  own  de f i n i t i on  o f  " r es i dence "  ( 8  U .S .C .  I I 0 I  ( a )  ( 33 )  )

wh ich  i s  s ta ted  to  mean  " the  p lace  o f  genera l  abode"  and  tha t

i n  t u rn  i s  de f i ned  to  mean  "p r i nc ipa l ,  . ac tua l  dwe l l i ng  p lace ,

i n  f ac t ,  w i thou t  rega rd  to  i n ten t " .  I t  has  been  he ld  tha t  t h i s

concept  is  not  equiva lent  to  the concept  of  domic i le  (Chan Winq

Cheunq  v .  Hami l t on ,  298  F2d  459  a t  461 ) .  wh i l e  t he  na tu ra l i za t i on
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laws  requ i re  (B  U -S .C .  l - 427  (a ) ;  L446 (g ) )  t ha t  t he  a l i en  have

res ided  i -n  the  s ta te  i n  wh ich  the  pe t i t i on  i s  f i l ed  fo r  t he

s i x -mon th  pe r iod  immed ia te l y  p reced ing  the  e f fec t i ve  da te  o f

the  f i l i ng  o f  t he  na tu ra lLza t i on  pe t i t i on ,  i t  wou ld  seem in

th i s  case  tha t  t he  na tu ra l i za t i on  pe t i t i on  was  cons ide red

e f fec t i ve  on l y  i n  Ju l y ,  1968 ,  So  tha t  t he  s i x -mon th  pe r iod

wou ld  no t  i nc lude  the  tax  yea r  he re  i n  i ssue .  Fu r the rmore ,

the  pe t i t i one r  may  have  been  exempLed  f rom the  s ta te  res idence

requ i remen t  (See  B  C .F .R .  334 .2 I )  and  such  i s  l i ke l y  s ince  he

was  pa r t i a l l y  exempt  f rom the  f i ve -yea r  U .S .  res idence  requ i re -

men t  by  reason  o f  p rov i s i ons  (See  B  U .S .c .  L427  (b ) )  a l l ow ing

for  the absence of  employees of  Amer ican f i rms engaged in  fore ign

t rade or  commerce.

The def , ic iencv is  found

w i th  such  i n te res t  as  .mav  be

Tax Law.

to  be  cor rec t  and is  due together

computed under  sec t ion  684 o f  the

DATED: Albany,
May  15 ,

New York
L97 4

COI\,IMISSIONER

\l\-L\;- lCl.-L".*,-.,
COIVIMISSIONER

TAX COM]I{ISSTON
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