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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
ESTATE OF MICHAEL DiMARINO ANd :

HELEN DiMARINO, Surviving Spouse.

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income and Unintrorporated
Taxes  under  Ar t i c le  G)22 & 23  o f  the
Tax Law fo r  the  Year (s )  1965 and 1966. :

AFFIDAVIT OF }'IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Business

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxation and Financet over 18 years of

age, and that on the 15th daY of May ,  1974,  she served the  w i th in

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Helen DiMarino,

Executrix (representat ive of)  the Pet i t ioner in the within

proceeding, by enelosing a true copy thereof in a. securely sealed postpaid

wrapper addressed as folLows: Mrs. I le len DiMarino, Executr ix
64-LO 77Lh P lace
Middle Vi l lage, New York

and by deposit ing same encLosed tn a postpald properLy addressed wrapper in a

(post of f ice or off ic iaL depository) under the exclusive care and custody of

the United States Post Off ice Departnent l^t i th ln the State of New York'

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and tha,t  the address set forth on sald wraPPer is the Last

known address of the (representat lve of the) Pet i t ioner.

Sworn to before me this

AD-1 .30  (L /74 )



STATE OF NEW YORK
STATE TAx COMI4ISSION

In the Matter of the Pet i t ion

o f

ESTATE OF MICHAEL DiMARINO and :

HELEN DiMARINO, Surviving Spouse :
For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income and Unincorporated
Taxes  under  Ar t i c le (s )  22  & 23  o f  the
Tax Law fo r  the  Year (s )  L965 and 1966. r

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Bus iness

c -P .4 .

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says tha.t

she is an employee of the Depa.rtment of Taxation and Financet over 18 years of

age,  and tha t  on  the  ls thday  o f  May ,  L974,  she served the  w i th in

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Bernard Brei tbart ,

(representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely seaLed postpaid

hr rapper  addressed as  fo l lows:  Bernard  Bre i tbar t ,  C .P.A.
34  Pat ton  BIvd .
New Hyde Park, New York 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excLusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and tha.t  the address set forth on said ! . t raPPer is Ehe last

known address of the (representat ive of the) Pet i t ioner '

Sworn to before me this

th day of May

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK

STATE TAX COMMISSION

Sefi ffi ,.4d".3fr?:R'"""'l'F"
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROo|,{ 2l4A

STATE CAMPUS
ALBANY, N. Y. IzE'

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

&llfl$f Albany, New York

f,ry lt, lt?a

ttFli lrtrn D{nrlmr lrmtslr
*l-10 ??|tr tlrsr
il.fffa rff,fs|r H rbt!

Dffs lrr. DllrrLmr

Please take notice of the DSIllfl of
the State Tax Commission enclosed herewith.

tTATI TAx coMMtsttox

ltEAtlie ux|l

EDUARD ROOK

stcitTAtY TO
coMMtt t r0x

ADoitlt vout ttPLY To

Please take further notice that
the Tax Law any proceeding irr
must be commenced within {
the date of this notice.

pursuant to fStl,OEf {tO llC
court to review an adverse decision
rmtbr after

?ill r!

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter telat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly yours,

Petitioner's Representative
Law Bureau

HEARING OFFICER

AD-r.L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

rn  the  Ma t te r  o f  t he  Pe t i t i on

o f

ESTATE OF MICIIAEL DIMARINO ANd
HELEN DiMARINO, Surviving Spouse

for  a Redeterminat ion of  a  Def ic iency
or  for  Refund of  Personal  Income Taxes
under  Ar t ic le  22 of  the Tax Law and of
Unincorporated Business Taxes under
Ar t ic le  23 of  the Tax Law both for  the
Yea rs  1965  and  1966 .

DECISION

The Estate of  Michael  Oi t tar ino and Helen DiMar ino,  surv iv ing

spouse ,  f i l ed  a  peb i t i on  fo r  t he  rede te rm ina t i on  o f  de f i c i enc ies

in personal  income taxes under  Ar t ic le  22 of  the Tax Law and in

unincorporated business taxes under  Ar t ic le  23 of  the Tax Law

bo th  fo r  t he  yea rs  l - 965  and  1966 .

A hear ing was held on June 24,  l -97 l -  a t  the of f ices of  the

S ta te  Tax  commiss ion ,  B0  Cen t re  S t ree t ,  New York  C i t y ,  be fo re

N ige l  G .  Wr igh t ,  Hear ing  O f f i ce r .  Be rna rd  B re i tba r t ,  C .P .A .

rep resen ted  pe t i t i one rs  and  Edward  H .  Bes t ,  Esg . ,  (F ranc i s  X .

Boylan,  o f  Counsel )  represented the Income Tax Bureau.  The

record of  sa id hear ing has been duly  examined and considered.

ISSUE

The issue in  the case is  whether  cer ta in  funds received

by Michael DiMarino from Chevron Oil Company in L966 were taxable

income in  1966 .  O the r  i ssues  p resen ted  by  the  no t i ces  o f  de f i c i ency

for  1966 and a l - l  issues presented by such not ices for  1966 have

been  acgu iesced  to  by  pe t i t i one rs .
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FINDINGS OF FACT

l .  The  pe t i t i one r ,  M ichae l  D i t v ta r i no  ope ra ted  a  gas  s ta t i on

in Brooklyn,  New York.  In  1966 he entered in to cer ta in  agree-

ments with Chevron Oil Company and in connection therewith received

$5,450.00 f rom Chevron for  use in  imporov ing the premises of  the

gas  sLa t i on .  I n  1968  Mr .  D iMar ino  d ied ,  bu t  t he  gas  s ta t i on  has

been operated by h is  sons who have rat i f ied these agreements and

have entered in to new and s imi lar  agreements wi th  Chevron.

2.  On November 28,  1966,  Michael  DiMar ino entered in to a

supply  agreement  wi th  the Chevron Oi l  Company wi th  respect  to

Mr .  D iMar ino ' s  gas  s ta t i on  i n  B rook l yn .  Dur ing  the  f i r s t  yea r

of  the agreement  Mr.  DiMar ino agreed to purchase a min imum of

72,OOO gal lons of  gasol ine f rom Chevron and Chevron agreed to

de l i ve r ,  i f  o rde red ,  a  max imum o f  120 ,000  ga l l ons  to  Mr .  D iMar ino .

During subsequent years the minimum and maximum were set bt 60%

and 110% of  the gasol ine purchased by Mr.  DiMar ino f rom al - I

sou rces .  The  p r i ce  was  se t  by  re fe rence  to  a  pos ted  dea le r

tank wag,on pr ice subject  to  a d iscount  of  one and one-quar ter

cents a gal lon.  The agreement  was for  f ive years "and indef in i te ly

the rea f te r "  bu t  was  te rm inab le  on  i t s  ann ive rsa ry  da tes  by  wr i t t en

not ice or  a t  any t ime by Chevron for  any mater ia l  breach of  con-

t r ac t .

3 .  On November 28 ,  L966,  Michael  DiMar ino entered in to

a specia l  agreement  wi th  Chevron wi th  respect  to  the cash advanee

o f  $5 ,450 .0O.  Mr .  o iMar ino  ag reed  to  pu rchase  f rom Chev ron  a t

l eas t  t he  m in imum year l y  quan t i t i es  o f  gaso l i ne  s ta ted  i n  h i s

supply  agreement  wi th  Chevron,  that  i f  he d id not  purchase f rom
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Chevron the min imum qluant i ty  o f  gao l ine s tated in  the supply

agreement he would refund and pay to Chevron the amount of nine-

tenths of  one cent  per  ga l lon for  the def ic iency in  gal lons

purchased.  Mr.  DiMar ino fur ther  agreed that  i f  the supply  agree-

ment  was terminated pr ior  to  the t ime he had purchased 600,000

ga l l ons  o f  gaso l i ne  he  wou ld  re fund  and  pay  to  Chev ron  $5 ,450 .00

less any refunds a l ready paid and less an amount  equal  to  n ine-

tenths of  one cent  per  ga l lon for  a1 l  gasol ine purchased under

the supply  agreement  ( th is  penal ty  ra te would requi re a repayment

o f  $5 ,400 .00  i f  none  o f  t he  600 ,000  ga l l ons  was  pu rchased ) .

4.  Mr.  DiMar ino accounted immediate ly  for  the funds received

by debi t ing cash and credi t ing h is  drawing account .  The funds

were  ac tua l l y  used  to  improve  the  gas  s ta t i on .  Mr .  D iMar ino ' s

accountant  set  up a loan account  for  the funds.  This  loan was

amortLzed over  a f ive-year  per iod by debi t ing the outs tanding

loan  and  c red i t i ng  cos t  o f  gaso l i ne .  Th i s  reduces  the  cos t  o f

the gasol ine in  the accounts and resul ts  in  h igher  income on

the books.  rh is  income has been used to ca lcu late subseguent

taxes.  The f ive-year  per iod was chosen to ref lect  average

annua l  pu rchases  o f  I 20 ,000  ga l l ons  o f  gaso l i ne  as  aga ins t  a

l iab i l i ty  under  the agreement  measured by purchases of  a  to ta l

o f  600 ,000  ga l l ons  o f  gaso l i ne .  Mr .  D iMar ino  was  p rope r l y  on

the  acc rua l  bas i s  o f  t ax  accoun t ing .

5.  The personal  income tax def ic ienc ies in  issue amount

to  $53 .02  fo r  1 -965  and  $438 .86  fo r  L966  w i th  i n te res t .  The

unincorporated business tax def ic ienc ies in  issue amount  to

$55 .44  fo r  1965  and  $275 .37  fo r  1966  w i th  i n te res t .  The  de f i c i enc ies

#l



f o r  1955  have

for L966 have
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not  been contested and par t  o f

been  acqu iesced  to .

the  de f i c i enc ies

CONCLUSIONS OF I,AW

The funds received by pet i t ioners f rom Chevron,  the i r  suppld.er ,

do not  const i tu te income.  Such funds when received were commit ted

to a speci f ic  purpose and were not  wi th in  the unrest r ic ted con-

t ro l  o f  pet i t ioners.  Fur thermore the funds were in  substance

received under  a cont ingent  agreement  to  repay and a l though repay-

ment  in  cash was c lear ly  not  contemplated,  such agreement  to  rePay

imposes a va l id  legal  ob l igat ion which const i tu tes debt .  The

pe t i t i one rs  accoun t ing ,  wh i l e  i t  cou ld  have  been  more  p rec i se ,

ref lects  income to pet i t ioners when the obl igat ion to  repay in

cash was cancel l -ed by the purchase of  the s t ipu lated amounts of

gaso l i ne .

DECISION

The  pe t i t i on  i s  g ran ted .  The  de f i c i enc ies  fo r  1966  a re

found to be erroneous in  par t  and are redetermined to be $56.37

for  personal -  income taxes and $1.94 for  un incorporated business

taxes wi th  in terest  on both sums to the date of  the def ic iency

in  the  amoun t  o f  S l f . 45  fo r  a  to ta l  o f  569 .76 .  Such  sums  a re

due together  wi th  such fur ther  in terest  as shal l  be computed

under  sect ion 684 of  the Tax Law.

DATED: Albany, New York

May 15 ,  ] -974

STATE TAX COMMISSION

COMMISSIONER

\n^J-,, lG.^ ̂ ^-

COMMISSIONER

COMMISSTONER


