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STATE OF IIEW YORK
STATE TAX COM}IISSION

In the l,latter of the Petltlon

of
3

ROBERT C. FRYER & MARSTIA J. FRYER

:
For a Redetermination of a D,eflciency or
a Refund of Personal Income :
Taxes under Article(s) 22 of the
Tax Law for the (Year(s) L969 !

State of Neu York
County of Albany

Marttra Funaro e belng duly sworn, deposes and says that

she ls an employee of the Departnent of Taxatlon and Financer over 18 years of

agel and that on the 2nd day of July , L974, she served the wlthln

Notlce of Decieion (or Determinatton) by (certtfied) mall upon Robert C. &

Martha J. Fryer (representatlve of) the petitloner ln the wlthitt

proceedingl by eneloeing a true copy thereof in a securely sealed postpald .

nrdpper addressed as forlows: 
H.rfrfil"f|:# ". 

Fryer

Coronado, California 92LLB

and by depostttng eane errclosed in a postpald properly addressed wrapper ln a

(post offlce or officiat dep,osltory) under the exclusive care and custody of

the tlnlted States Pogt OFflce Delnrtment withln the State of lfen York.

firat deponent firrther says that the sald addressee ia the (representatfve

of) petltl.oner herel.n and that the addreas set forth on said wraPPer ls the laot

knom addrese of the (repreeentatlve of the) petltl.oner.

AFFIDAVIT OF MAITIIIC
OF IIOIICE OT DECISION
BY (CERTTFTED) l,tAIL

Sworn to before me thls



- _ ST4T E l:Ax COtUt\4tSStON
Marl-o A. Procaccr-no

NoFXt[D{FlXlfiX:lKlf & pR E s r o EN r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

f trc.

cc :  Pe t i t i one r ,
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOlvt 2t4A

STATE CAXPUS
A|.BAltlY, N. Y. t1226

AREA COOE 518
4 5 7 - 2 5 5 5 , 6 , 7

Dftans Albany, New York

dtUly tr 1t?{

3tAtt  t^r  coMxts3tof l

HEAitXC ul t t

EOUARO ROOK

3ECtETAtV TO
coraurt3 roi

ADDit33 VOUi iEPLV TO

llr. 3 &1. lobtrt G. lqcr
tg frlf bm t ad
Sronrdo, Crlltornl,r gtlt8

Drrr tir. I Im. Frytrr

Please take notice of the
of the State Tax Commission

mrtt€t
enclosed herewith.

Very truly yours,

Please take further notice that pursuant to
section(s) 69O of tha Tax Law, any
proceeding ' in  cour t  to  rev iew an adverse deci -
sion must be commenced within { ftntDr
from the date of this notice.

fnV inquiries concerning the computation of tax
due or refund allowed in accordai:ce with this
decision or concerning any other matter rel-ative
hereto T?y be addressed to the undersigned
These wil l  be referred to the proper pirty for
reply .

XE*"
&. tbrrt lrl,nrr
HEARING OFFTCER

Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ROBERT C. FRYER and I*IARTIIA J- FRYER

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for ttre Year
1969 .

DECISION

Pe t i t i one rs ,Robe r tC -F rye randMar thaJ 'F r ye r ' pe t i t i oned

for a redetermination of defj-ciencies in personal income Lax

under Art icle 22 of the Tax Law for the year 1969'

The case was submitted for decision on information con-

ta ined in  the f i le .

ISSUE

were periodic payments received by petit ioner, Martha J.

Fryer, in 1969, al imony and therefore taxable as income?

FTNDINGS OF FACT

I. Petit ioners, Robert c. Fryer and tr4artha J. Fq,rer, t imely

fi led a New York State income tax return for the year 1969'

2. A Notice of Determination of deficiencies in personal

income tax for  the year  1969 was issued on JanUary 29,  L973,

against the taxpayers under Fi le No. 9-36504444'

3. Ttre taxpayers petit ioned for redetermination of the

de f i c i enc ies .

4. Petit ioners, Robert c. Fryer and Martha J. Fryer, did

not include in their New York State taxable income fot L969,

amounts received from Martha J. Fryer's divorced husband,

James Collard, aforesaid amounts being paid pursuant to a

separation agreement dated June 22, L964. T[e agreement did

not specif icatly designate or f ix amounts for chi ld support '
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5. James Collard deducted on his L969 returns the sum of

$2,600.00 as a l imony paid over  to  pet i t ioner ,  Mar tha J .  Fryer ,

for the support and maintenance of the wife and children. He

did not claim exemptions for the children.

6.  On November 6,  L972,  the Fami ly  Cour t  o f  the State of

New York, County of Erie, in a Proceeding entit led "Martha J.

I 'ryer, Petit ioner Against James Collard, Respondent", issued

an order  modi fy ing the decree of  June 22,  L964,  to  the ef fect

of making al l  prior and future payments made by respondent to

petit ioner incident to the divorc€r chi ld support and not al imony.

CONCLUSIONS OF LAW

A. That, periodic palzments were received by petit ioner,

Martha J. Fryer, during the year 1969 from her divorced husband

for the support and maintenance of herself and their minor chi ldren

without a specif ic designation in the June 22, L964 separation

agreement as to the port ion for the support of the children and,

therefore, the whole of such amounts were includible in her

income in accordance with the meaning and intent of section 77

of  the In ternal  Revenue Code.  See Commiss ioner  v .  Lester ,  366

u.s .  2e9 (196r - )

B. That the petit ioners did not show that the order of the

Family Court of November 6, L972, reforming the 1964 separation

agreement between petit ioner, Martha J. Fryer, and i lames Co1lard,

worked retroaetively to the extent of indicating that the part ies

had contemplated that al l  sums paid to petit ioner, Martha J. Fryer,

were to  be for  ch i ld  suppor t .  See Commiss ioner  v .  Lester ,  supra.
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C. That the petit ion of Robert C. Fryer and Martha J. Fryer

is in al l  respects denied and the Notice of Deficiency issued

January  29 ,  L973 ,  i s  sus ta ined .

DATED: Albany, New York

JUIY 2,  L974

STATE TA)( COMMISSION

4,*,
COMMISSIONER \

COMMISSIONER


