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STATE OF NEW YORK
STATE TAX CO}I}IISSION

In the l'latter of the Petltl.on

of

ROBERT C. KIRKWOOD ANd
VTRGINIA B. KIRI{9fOOD !

For a Redetermination of a lleflcl.ency or
a Refund of Personal Income :
Taxes under Article(s) zz of the
Tax Law for the (Year(s) L964. 3

State of Nep York
County of Albany

MARTHA FUNARO

AFF]DAVIT OF }OItNre
oF rfotlcE or DECISTON
BY (CERITFTED) l,larl

, belng duly sworn; deposes and saye that

she is an employee of the llepartment of Taxation and Financer over 18 years of

agel and that on the lst day of February , L9 74, she served the wlthln

lfotice of Decision (or Determinatton) by (certlfied) rnall ripon ROBERT C. KIRKVIOOD and

VIRGINIA B. KIRI<IIVOOD (representative of) the petitloner in the wlthin

proceedingl by encloelng a true copy thereof in a seeurely sealed postpald

rrrqpper addressed as follows: Mr. and Mrs. Robert C. Kirkwood
Dempsey Lane
Greenwich, Connecticut

and by deposlting eoe enclosed in a postpald properly addressed mraPPer ln a

(post office or offlcial delnsitory) under the exclusive care and cuetody of

the tlnlted States Post Office Delnr"tnent wtthln the State of lfm York.

Ttrat deponent further Bays that the sald addressee le the (representatl.ve

of) petttl.oner herel.n and that the addrees eet forth on said s?aPPer ig the lart

known address of the (repreeentatlve of the) pctltLoner.

Sworn to before me thls

lst day of ,  Lg74



STATE OF NEW YORK
STATE TAX COI.I}IISSION

In the Matter of the Petltlon

of
AFFIDAVIT OF }IAILIIIG
OP IIOTICE Of DECISION
BY (CERTTFTED) l,lalr

ROBERT C. KfRtOfOOD and
VIRGINIA B. KIRKWOOD :

For a Redetermination of a lhftcl.ency or
a Refund of personal Income !
?axes under Article(s) zz of the
Tax Law for the (vear(s) L964. !

State of Ns York
County of Albany

MARTIA FUNARO , belng duly sworn, deposes and saya that

she is an employee of the llepartment of Taxatlon and Financer over 18 years of

age; and that on the Ist day of February , Lq 74, she served the wlthln

lfotice of Ihcision (or Determinatlon) by (certtfied) mall upon MICHAEL D. BRAY, ESQ.

(representatlve of) the petitloner in the wlthiu

proceedingl by encloelng a true 
".nt il""T:5rti: ""?"S:%S;:t* 

postpald

wr4pper addressed as follows: Davies,  Hardy,  Ives & Lawther
Two BroadwaY
New York, New York 10004

and by depoeltlng sane enclosed in a postpalil properly addressed rrapper ln a

(post office or offlcial delnsltory) under the exclusive care and cuetody of

the tlnlted States Pogt Offlce llelnrtnent withln the State of lfw lork.

Ttrat deponent firrther Bays that the eald addressee ie the (representatl.ve

of) petttl.oner hereln and that the address set forth on sald wraPPer lg the lart

known address of the (repareeentative of the) pctltloner.

Sworn to before ne this

lst day of Febru
(2'->ZZi*'..-
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Please take notice of the
of the State Tax Commission

Please take further notice
Sec t i on (s )  f t 0
proceeding in court to
sion must be commenced
from the date of this

of the Tax Law, any
review an adverse deci-
within 4 mt$r

no t i ce .

tny inquiries concerning the computation of tax
due or refund allowed in accordairce with this
decision or concerning any other matter relat ive
hereto ryay be addressed to the undersigned.
These wil l  be referred to the- proper pirty for
rep1y.

shr[
Enc.

ce :  Pe t i t i one r ,
Law Bureau

RING OFFICER

s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on  :

o f

ROBERT C. KIRITI{OOD ANd :
VIRGINIA B. KIRKWOOD DECISION

:
fo r  Redeterminat ion  o f  Def ic iency  or
for Refund of Personal Income fax :
under  Ar t i c le  22  o f  the  Tax  Law fo r
t h e  Y e a r  L 9 6 4 .  :

Pet i t ioners,  Rober t  C.  K i rkwood and Vi rg in ia  B.  K i rkwood,

have t imely  f i led a pet i t ion for  redeterminat ion of  def ic iency

or  for  re fund of  personal  income tax under  Ar t ic le  22 of  the

Tax Law for  the year  1964.  ( f i le  No.  2923OL24.)  A formal

hear ing was held before PauI  B.  Coburn,  Hear ing Of f icer ,  a t

the of f ices of  the State Tax Comrniss ion,  B0 Centre Street ,  New

York ,  New York r  o r r  May  24 ,  L973 ,  d t  9 : I5  A .M.  Pe t i t i one rs

appeared by Davies,  Hardy,  Ives & Lawther ,  Esqs. ,  (Raymond T.

Munsel l ,  Esq. ,  o f  Counsel ) .  The Income Tax Bureau appeared

by  Sau l  Hecke lman ,  Esq . ,  ( James  A .  Sco t t ,  Esq . ,  o f  Counse l ) .

ISSUE

Were 58 Saturdays and Sundays worked by pet i t ioner ,  Rober t  C.

Kirkwood, during the year L964 at his home in Connecticut includ-

ib le  in  to ta l  days worked in  the year  and in  to ta l  days worked

outs ide of  New York State for  purposes of  a l locat ion of  sa lary

income?

FIIIDINGS OF FACT

1.  Pet i t ioners ,  Rober t  c .  K i rkwood and V i rg in ia  B .  K i rkwood,



- 2

f i led a New York State income tax nonres ident  re turn for  the

year  1964 .  They  a l l oca ted  sa la ry  i ncome in  the  sum o f  $238 ,84L .55

received by pet i t ioner ,  Rober t  C.  K i rkwood,  f rom F.W. Woolwor th

Co. based upon the number of days he al leged to have worked

wi th in  and wi thout  New York State dur ing sa id year .  They a l leged

in sa id return that  he worked 365 days dur ing sa id year  of  which

200 days were worked in  New York State.

2.  On December ] -2 ,  L965,  the Income Tax Elureau issued a

S ta temen t  o f  Aud i t  Changes  aga ins t  pe t i t i one rs ,  Rober t  C .

Kirkwood and virginia B. Kirkwood, imposing addit ional New York

State personal  income tax for  the year  1964 in  the sum of

$4 ,331 .30 .  Th i s  compu ta t i on  was  a r r i ved  a t  by  rev i s ing  the

al locat ion formula referred to  in  the pr ior  paragraph so as

to reduce to ta l  days worked in  the year  f rom 355 to 258 and

to reduce to ta l  days worked in  New York State f rom 200 to 195.

As  pa r t  o f  t he  ca l cu la t i on  i t  d i sa l l owed  38  Sa tu rdays  and  20

Sundays worked at home as days worked in the year upon the

grounds that said days worked at home were not a proper basis

for  a l locat ion of  income f rom salarv .  In  accordance wi th  the

a fo resa id  S ta temen t  o f  Aud i t  Changes ,  i t  i ssued  a  No t i ce  o f

De f i c i ency  i n  t he  sum o f  $4 ,76 I . 96 .

3.  Pet i t ioners,  Rober t  C.  K i rkwood and Vi rg in ia  B.  K i rkwood,

were  res iden ts  o f  t he  S ta te  o f  Connec t i cu t  du r ing  the  yea r  L964 .

They resided in two different homes on Dempsey Lane, Greenwich,

Connect icut .  Each home conta ined a room set  as ide for  an of f ice
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which was fu l ty  eguipped as such and used by pet i t ioner ,  Rober t  C.

Ki rkwood,  for  bus iness purposes.

4.  pet i t ioner ,  Rober t  C.  K i rkwood,  was employed as pres ident

and ch ief  execut ive of f icer  o f  F.W. Woolwor th Co.  dur ing the

year  L964.  He d id not  receive a f ixed sa lary  but  had a contract

which ent i t led h im to a percentage of  the prof i ts  o f  the company.

5.  The corporate of f ices of  F.W. Woolwor th Co.  were located

in the Woolworth Building in New York City during the year L964.

The New York off ice was open during the day, Monday through

Fr iday.  Af ter  5 :30 P.M.  dur ing the week and on weekends the

bui ld ing was c losed,  except  for  c leaning personnel .  The company

could have,  d t  an increased expense,  opened the of f ice on the

weekends in  order  to  af ford pet i t ioner ,  Rober t  C.  K i rkwood,  a

p lace to  work.

.  6 .  Pet i t ioner ,  Rober t  C.  K i rkwood,  dur ing the year  1964'

dec ided what  h is  dut ies were for  F,W. Woolwor th Co.  and where

he should per form those dut ies.  He was not  ob l igated to  per form

any par t icu lar  serv ice except  to  do whatever  he deemed necessary

to  enhance  i t s  p ro f i t s .

7. The work performed at his homes in Connecticut by

pet i t ioner ,  Rober t  C.  K i rkwood,  dur ing the year  L964 for  F-W-

Woolwor th Co.  consis ted of  preparat ion and rev iew of  repOrts

which he had been unable to do during the normal f ive-day week

in his New York off ice, telephone conversations with company

personne l ,  d i scuss ion  o f  co rpo ra te  ma t te rs  w i th  v i s i t i ng  com-

pany execut ives and soc ia l  and business meet ings wi th  representat ives
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of  the company 's  suppl iers .  The serv ices which he per formed

in his homes in Connecticut could have been performed elsewhere

on the par t icu lar  dates when the meet ings and contacts  took

p lace .

8 .  The re  were  366  days  du r ing  the  yea r  L966 .  Pe t i t i one r ,

Rober t  C.  K i rkwood,  d id  not  work on 24 Sundays,  5  Saturdays,

6 hol idays,  I  s ick day and 14 vacat ion days dur ing sa id year

making a total of 50 nonworking days. He worked in New York

State on 195 days dur ing sa id year .  He worked outs ide of  New

York  S ta te  on  121  days  du r ing  sa id  yea r .  O f  sa id  121  days ,

38 were Saturdays and 20 were Sundays worked at his home in

Greenwich,  Connect icut .

CONCLUSIONS OF I,AW

A. That the 58 Saturdays and Sundays worked at home in

Connect j -cut  dur ing the year  1964 by pet i t ioner ,  Rober t  C.

Kirkwood, were worked there by reason of his necessity and

convenience and not  for  the necessi ty  of  h is  employer  and

therefore,  for  purposes of  a l - locat ion of  sa lary  income,  sa id

Saturdays and Sundays cannot be included by him in computing

tota l  days worked in  sa id year  or  to ta l  days worked outs ide of

New York State in  sa id year  in  accordance wi th  the meaning and

in ten t  o f  sec t i on  632 (c )  o f  t he  Tax  Law and  20  I I IYCRR 131 .15 .



B.  Tha t  t he  pe t i t i on

Kirkwood is denied and the

L966 ,  i s  sus ta i ned .

DATED: Albany, New York
February l ,  1974

5 -

of Robert C. Kirkwood

Not ice of  Def ic iency

a n d  V i r g i n i a  B .

issued December  L2 ,

STATE TAX COMMISSION

flrv_t5q- \C,*.-^--
COMMISSIONER

COMMISSIONER


