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STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion
:

o f
:

JOIIN A. MBINELLA' SR. and MARY MSINELI'A
:

For  a  Redeterminat lon  o f  a  Def ic iency  or
a Refund of Personal Income and Uninporporated

Taxes under Art ic le (s) ZZ and 23 of the
Tax Law fo r  the  Year (s [p$ ! ,  1963,  1964
= n d  ' l  q 6 6  -

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Business

State of New York
County of Albany

JA}TET MACK , being dut-y sworn, deposes and says that

she is an empLoyee of the Depa.rtment of Taxation and Financer over 18 years of

age, and that on the30t} day of October ,  L9"74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  uponJOHN A. MENNELI,A, SR.
and

MARY MENNELI,A (representat ive of)  the pet l t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed PostPald

\rTrapper addressed as fol lows: l1tr .  and Mrs. John A. l {ennel la,  Sf .
Gardner ltrollow Road
Poughquag, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  deposttory) under the exclusive care and custody of

the United SLates Post Off ice Department within the St,ate of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and tha.t  the address set forth on said htraPper is the last

knorm address of the (representat lve of Ehe) pet i t loner.

Sworn to before me thls

AD-1 .30  (L /74 )
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STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of the Pet i t ion
:

o f
: AFFIDAVIT OF MAILING

iIoIIN A. Mm.INELLA, sR. and I'tARy MEATNELLA 3l l!frff?r?iloitf,iiit*
For a Redeterminatlon of a Deficiency or
a Refund of Personal Income and Unirtcorporated Business
Taxes under  Ar t ic le  (s)22 and 23 of  the
Tax Law for  the Year(s)L962,  1963,  L964
and 1965.

State of New York
County of Albany

JA}TET MACK , being dul-y sworn, deposes and says that

she is an employee of the Depa.rtment of Taxation and Finance, over 18 years of

age, and that on the 30th day of October ,  L9 74, she served the withln

Notice of Decision (or Determl-nat ion) by (cert i f ied) mai l  upon SOL KAPLAN, P.A.

(representat ive of)  the pet l t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpald

nrapper  addressed as  fo l lows: So1 Kaplan,  P.A.
I Great Neck Road
Great Neck, New York 11021

and by deposlt ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic iaL deposltory) under the exclusive care and custody of

the United States Post Off lce Department within the State of New York.

That deponent further says that the said addressee is the (represenLa.t lve

of) pet i t ioner hereln and tha.t ,  the address set forth on said wraPPer is the Last

known address of the (representat lve of the) pet i t loner.

Sworn to before me thts

d a y  o f

A D - 1 . 3 0  ( L / 7 4 )



SIATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE
S T A T E  T A X  C O M M I 9 S I O N

H E A R T I T C  U [ t T

E D W A R O  R O O K

SECRE'ARY TO
c 0 M M r s 9 r 0 N

ADDRESS YOUR REPLY  TO

MR. Yf  RIGH T 457'2655

MR. LEISNER 437'265?

MR. COEURN 457-2896

STATE TAX COMMISSION

M A R I O  A .  P R O C A C C T N O ,  P R E g t o E N t

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDING 9.  ROOM 21lhA
STATE CAMPUS

ALBANY, N,Y. I2EI

A R E A  C O O E  5 I 8

DtrtFl Albany, Nemr York
Ostobrf 30, 197{

t!iB. md ilrr, itohn f,. llrnncllrr St.
€rrda.r bllgd Frd
Fouglrq,u,r0r rlle forlr

Flrr ||r. rnil llrl". llmnrllr I

Please take notice of the glffi$IGt
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section (s) 690 fnd ?2t of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within ,* rcnttrr
f rom the date of  th is  not ice.

fnV inquiries coneerning the computation of tax
due or refund al lowed in aeeordance with this
decision or coneerning any other matter reLative
hereto may be addressed to the undersigned.
These wil l-  be referred to the proper pirty for
rep1y.

Veqf truly yours,

Enc . HEARING OFFICER

s Representa t ivePet i t ioner '
Law Bureau

AD- 1.  12 (817 3>



STATE OF. NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

.IOIIN A. MENNELLA, SR. and MARY MENNELLA

for a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for
the Years 1963,  L964 and 1965 and of
Unincorporated Business Taxes under
Article 23 of the Tax Law for the
Years  L962 ,  1963 ,  L964  and  1965 .

DECISION

Petit ioners, John A. Mennella, Sr. and Mary Mennella, have

fi led, a petit ion for a redetermination of a deficiency or for refund

of personal income taxes under Ar|uLcLe 22 of the Tax Law for the

years 1963 through 1965 and of unincorporated business taxes under

Articl-e 23 of the Tax Law for the years L962 through 1965. (Fi le

No .  34854303 ) .

A formal hearing was held before Nigel G. wright, Hearing

Officerr dt the off ices of the State Tax Commission, 80 Centre

Street ,  New York,  New York,  on December 11,  I973r  dt  l :00 P.M.

The petit ioners were represented by SoI Kaplan, P.A. The Income

Tax Bureau was represented by SauI Heckelman, Esg., (James A.

Sco t t ,  Esq . ,  o f  counse l ) .

ISSUE

Was the gain on the sale of lots received by petit ioners,

John A. Mennella, Sr. and Mary Mennella, during the years L962

through 1965r dnd reported by them as capital gains, ordinary

business income under the personal income tax, and was such gain

subject to the t inincorporated business tax?



2 -

1. During the years L962 through 1965, petit ioner, ,John A.

Mennella, Sr.1 subdivided his farm property into loLs and offered

them for sale. He claims that the income that he received from

the sale of these lots constitutes capital gains and not ordinary

business income for purposes of the personal income tax.

2.  On March 25,  1968,  the Income Tax Bureau issued a State-

ment of Audit Changes against petit ioners, ,John A. Mennella, Sr.

and Mary Mennella, imposing addit ional personal income tax for

the years L963 through 1965, upon the grounds that the income

received by them from the sale of the aforementioned lots con-

sti tuted ordinary business income and not capital gains. In

accordance with the aforesaid Statement of Audit Changes, i t

issued a Not ice of  Def ic iency in  the sum of  $2,884.72.

3.  On March 25,  L969,  the Income Tax Bureau issued a second

Statement of Audit Changes against, peti t ioners imposing unincorpo-

rated business tax for the years L962 through 1965, upon the

grounds that the sell ing of the aforementioned lots constituted the

carrying on of an unincorporated business. In accordance with the

aforesaid Statement of Audit Changes, i t  issued a Notice of

De f i c i ency  i n  t he  sum o f  92 ,4O5 .2 I .

4 .  In  1957,  pet i t ioner ,  .Tohn A.  Mennel la ,  Sx. ,  had purchased

600 acres of  land f rom his  son- in- law.  For  severa l  years,  he

operated a smal l  par t  o f  th is  land as a dai ry  farm.  In  L96A,

he made some substantial improvements, greatly increasing the

value of  the proper ty ,  and so ld of f  10 lo ts .  In  1961,  he so ld

of f  another  25 lo t ,s .  In  1962,  due to  f inancia l  d i f f icu l t ies,

petit ioner sold his herd of catt le and, in order to sel l  off more

of  h is  land,  had d i r t  access roads bui l t .  t rhat  year  he so ld of f
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L7 lo ts .  In  1963,  he s tar ted bui ld ing gravel  roads and,  in  order

to seal the stones, had oi l  and hot tar poured over the roads,

thus producing hard surfaced roads. l lhat year he sold off 26 lots.

rn 1964,  he so ld of f  18 lo ts  and in  1965,  17 lo ts .  At  the end of

1965r  a por t ion of  pet i t ioner 's  land st i l l  remained undiv ided and

unsold.

CONCLUSIONS OF I,AW

A. Income received by a taxpayer from the sale of a tract of

land wil l  be considered ordinary business income, unless i t  quali f ies

under section L237 of the Internal Revenue Code for capital gains

treatment. I tre sale of property here in issue does not so quali fy.

Petit ioner made substantial improvements that signif icantly enhance

the value of the land.

B. Petit ioners have not carried the burden of proof that the

sales here in question were not sales in l iquidation of the farm

business or were not sales in the ordinary course of a real estate

business. The gains here in issue are therefore subject to

unincorporated business tax.

C. That the gain on the sale of lots received by petit ioners,

John A. Mennella, Sr., and Mary Mennella, during ]-962 through 1965

and reported as long-term capital gains must be held to be business

income subject to both the personal income and unincorporated

business taxes-



D. That  the pet i t ion

Mennella is denied and the

1968e dr€ susta ined.

Mennella, Sr. and Mary

def ic iency,  issued March 25,

STATE TA)C COMMISSION

4 -

of ,fohn

not ices

A .

of

DATED: Albany,

October

New York

30 ,  1974

COMMTSSTONER


