
STATE OF TIEW YORK
STATE TAX COMI,IISSION

In the l,latter of the Petitlon
3

of
IRVING MILLER aNd LILLIAN MILLER:

:
For a Redetermination of a lleflciency or
a Refund of Personal Income
Taxes under Article(*) 22 of the
rax law for the (vear(s[ 

?ff rct224 , Ie6s

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Financer over 18 years of

agee and that on the 25th day of ,June , L94 , she served the wlthln

Notice of Ilecision (or Determinatlon) by (eertlfied) mall upon Irving Miller

and Li l l ian Mil ler (M) the Petitloner in the wtthin

proceeding, by encloslng a true copy thereof in a securely sealed postpald

rrrdPPer addresseal as follows: Mr. ,and Mrs. Irving Miller
2230 Cruger Avenue, Apt. #3-C
Bronx, Itrew York LO467

and by deposittng sme enclosed in a postpaid properly addressed wrapper ln a

(post offlce or officlaL delnsltory) under the exclusive care and cuetody of

the tlnlted States Post Offlce Departnent withln the State of New York.

Ttrat deponent fnrther says that the said addressee le the (representatlve

of) petltioner herein and that the address set forth on said wraPPer is the last

known address of the (reprecentattve of the) petltloner.

Sworn to before ne this

AFFIDAVIT OF }IAItITIG
OF IIOTICE OF DECISION
BY (CERTTFTED) HArt

25th day of



STATE OF NEW YORK

STATE TAX COMMISSION

I ' A R I O  A .  P R O C A C C I N O ,  P R E 9 I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R -

DEPARTMENT OF TA)(ATION AND FINANCE

BUILDING 9,  ROOM 21+A
STATE CANIPUS

ALBANY, N.Y, l2U7

A R E A  C O D E  5 1 8

D111EDI Albany, Nemr York
iRrm l5r 1974

tlr. and !ln. XrvLng ulllrr
t2t0 Crugrr Avrnutr Apt. *t-il
Btronx, trrt, York 10467

Diar tlr. and l'lrr" I,tLlltrr

Please take notice of the DECI8ISI
of the State Tax Commission enclosed herer,vith.

Please take further notice that pursuant to

tny inquiries concerning the computation of tax
due or refund allowed in accordairce with this
decision or coneerning any other matter relative
hereto T?y Pe addressed ta the undersigned.
These will be referred to the proper pirty for
reply.

SIATE TAX CoMMt93tOt l
.  HEAir i le u i l r t

EDWARO ROOK
tECiETAiY TO
c0MMr3t |of l

AOORESS YOUR REPLY TO

MR. WRICHT /157'2605

MR. LElsNeR 117-2657

i lR.  COBURN 117.2696

Section (*) 690
proceeding in court to
sion must be commenced
from the date of this

Enc.

cc :  Pe t i t i oner ,s
Law Bureau

of the Tax Law, any
revie$r an adverse deci-
w,ithin 4 nontlrr

not ice.

Representative

o

AD-L.  L2 (8/73)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

IRVING MILLER aNd LILLIAN MILLER

for Redetermination of Deficiency or
for Refund of Personal Income Tax
under Art iele 22 of the Tax Law for
the  Years  1963 ,  L964 ,  1965  and  L966 .

DECISION

Pet i t ioners,  I rv ing Mi l ler  and L i l l ian Mi1 ler ,  have f i led a

petit ion for redetermination of deficiency or for refund of per-

sonal income tax under Art icle 22 of the Tax Law for the years

1963,  L964,  1965 and 1966.  A formal  hear ing was held before

Paul B. Coburn, Hearing Off icer, at the off ices of the State Tax

Commission, 2 World Trade Center, New York, New York, oo Apri l  16,

1974,  at  LOz45 A.M. Pet i t ioner ,  I rv ing Mi l ler ,  appeared pro se

and for his wife, tr i l l ian Mil ler. The Income Tax Bureau appeared

by Saul  Heckelman,  Esq. ,  (Solomon Sies,  Esq. ,  o f  eounsel ) .

ISSI'E

Were pet i t ioners,  I rv ing Mi l ler  and L i l l ian Mi l ler ,  ent i t led

to a refund of New York State personal ineome taxes paid on New York

City Fire,Department Pension Fund palzments erroneously inctuded in

their New York income for the years 1963, 1964, 1965 and L966,

where their claims for refund were f i led more than three years

from the time the tax returns were filed and more than two years

from the t ime the tax was paid, 
,

FINDINGS OF FACT ..

1 .

New York

on Apri l

Pet i t ioners,  I rv ing Mi1 ler

State combined ineome tax

6,  1964,  for  the year  L964

and L i l l ian Mi l ler ,  f i ted

returns for the year 1963

on Apr i l  5 ,  1965,  for  the
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year 1965 on Apri l  10, 1966 and for the year L966 on Apri l  7,

L967. On their 1963 return, they l isted on said return, pension

and annuity income received by petit ioner, Irving Mil ler, of

$2 ,350 .50  bu t  d id  no t  s ta te  i t s  sou rce .  On  the i r  1964 ,  1965  and

L966 returns, they l isted income received by him on Schedule A,

l i ne  4  o f  $4 ,018 .68 ,  $4 ,L25 .O2  and  $4 ,857 .95  respec t i ve l y ,  bu t

did not state i ts source. Ttrey did not excl-ude any of said income

from total New York income on said returns.

2. On or about l4ay 27, L97L, petit ioners, Irving Mil ler and

Lil l ian Mil ler, f i led amended New York State combined income tax

returns for  the years 1963,  L964,  1965 and 1966,  in  which they

subtracted from total income, pension payments received by

petit ioner, frving Mil ler, from the New York City Fire Department

Pension Fund. Simultaneously, they f i led claims for credit or

refund of personal ineome tax for said years based upon the exclu-

sion of said pension payments from total New York income reported.

Tt rey c la imed a refund of  $86.68 for  the year  1963,  $166.08 for

the year  L964,  $L65.77 for  the year  1965 and $195.29 for  the year

1966. The claims for refund were f i led more than three years

from the time the tax returns were filed and more than two years

from the t ime the tax was paid.

3. On September 29, L97L, the fncome Tax Bureau denied

pet i t ioners,  I rv ing Mi l ler  and L i l l ian Mi l ler 's  c la ims for

refund for the years 1963, L964, 1965 and L966 upon the grounds

that said claims for refund were not t imely f i led pursuant to

sect ion 687 of  the Tax Law.

4. Petit ioner, Irving Mi11er, received pension payments

from the New York City Fire Department Pension Fund of $2,350.50

in 1963,  and $3,938.40 in  1964,  1965 and L966.  Tt rey inc luded

said pension payments in their New York ineome in error.
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CONCLUSIONS OF LAW

A. Tlrat the pension payments received by petit ioner,

Irving Miller, from the New York Fire Department Pension Fund,

as a retired employee of the New York City Fire Department

during the years 1963, 1964, L965 and L966, were pension pay-

ments paid to an employee of a subdivision of New York State

in accordance with the meaning and intent of section 612 (e) (3)

of the Tax Law; that such pension payments r/'tere included in

their New York income for said years on their returns and personal

income tax paid thereon under a mistake of fact within the meaning

and intent of seetion 697 (d) of the Tax Law; that their claims for

refund of said overpayments involve no questions of law and fact

in accordance with the meaning and intent of said seetioni and,

therefore, the State Tax Commission at any t ime, without regard

to the period of l imitation provided for in section 6a7 b) of

the Tax Law, shall  have the power to grant said refund in

accordance with the meaning and intent of section 697 (d) of

the Tax Law.

B. Tfiat the petit ion and claims for refund of lrving MiIIer

and Li l l ian Mil ler are granted and the Ineome Tax Bureau is hereby

directed to refund to them the sums of $86.68 for the year L963,

$166.08 for  the year  L964,  $L65.77 for  the year  1965 and $195.29

for the year 1966, together with such interest as may be lawful ly

payable.

DATED: Albany, New York
June  25 ,  L974

STATE TAX COMMISSION

COMMISSIONER


