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STATE OP NEW YORK
STATE TAX COM}IISSIO}I

In the t'latter of the Petltl.on

of

SATvIUEI, MII,I,ER

:
For a Redeternination of a Deflcl.ency or
a Refund ofPersonal Income & lhincorporated
Taxes under Artiele(s)16 & 16A of the business
Tax Law foi the (vear(s) t95B , Lgsg & !

1960

AFFIDAVIT OF }IAILING
OP IOTICE OT DECISION
BY (CERITFTED) l,lalt

State of lla York
County of Atbany

Martha Funaro , belng duly sworn, deposes and caye that

she is an ernployee of the Deparlment of Taxation and Flnancep ov€ir 18 years of

agel and that on the 7th day of February , Lq 74 she served the rtthln

Notice of llecislon (or Determlnatton) by (certlfied) mall upon Samuel Miller

(representatlve of) the Petltloner in the wlthitt

proceedingl by encloelng a true copy thereof in a securely sealed postpald

nr4pper addressed aE ro'o"' 
ffi;-lfffi:"Htl3lr",r.ru
Forest Hil1s, New York

and by depoeltlng eme errclosed in a postpaid properly addressed wrapper J.n a

(post offlce or offlcial delnsltory) under the exclusive care and cuetody of

the ltnlted States Poet Offlce Delnrtuent withln the State of lfen York.

Ttrat deponent further Bays that the satd addressee ie the (representatlve

of) petttLoner herel.n and that the addrees set forth on said wraPPer ls the lact

known address of the (repreaentatlve of the) lntltloner.

Sworn to before rne thls



STATE OF I{EW YORK
STATE TAX CO}I}IISSION

In the Matter of the Petltlon

of

SA},IUEL MILLER 
:

For a Redetermination of a Deflclency or
a Refund of Personal Income * Tlnincorrrorated
Taxes under Article(s)tO & 16A of the Birsiness
Tax law foi the (Year(s) 1959, 1959 &:

1960

AFFIDAVIT OF },TAILIIIG
OF IIOTICE OF DECISIOII
BY (CERUPTED) ltArl

State of Neu York
County of Albany

Martha Funaror betng duly sworn, deposes and cays that

she is an employee of the llepartment of Taxatlon and Flnancer over 18 years of

agel and that on the 7th day of February , L974, she eerved the wtthln

ilotice of llecislon (or Deterrninatton) by (certlfled) maLL upon HYman E. *""t$:fl:

(representatlve of) the petitloner in the wlthin

proceeding, by eneloelng a true copy thereof in a seeurely sealed postpald

rrrdpper addressed as follows: 
f#"fi"]; ffi;"ffi3:r".P.4.
New York, New York

and by deposltlng sme enclosed in a postpald pnoperly addressed wrapper ln a

(post office or offlclat delnsltory) under the exclusive care and cuatody of

the ttntted States Post Offtce llelnrtuent wlthln the State of lfs lork.

Ttrat deponent firrther says that the sald addressee is the (representatl.ve

of) petltLoner hereln and that the address s€t forth on sal.d wraPPer ls the lart

known addrese of the (repreeentatlve of the) petitfoner.

Sworn to before ne thls

7Xh day of F



STATE TAX CoinilSstoN

trfu5eR"&r."&599.?n9og.+P9,,-,
A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Brc.

cc :  Pe t i t i one r '
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOI{ 2I4A

STATE CATPUS
ALBAIi|Y. N. V. t2226

AREA COOE 518

457 -2655 ,  6 .  7

ttAtt tlt coMratsgtox

HEAiITG UII IT

EOfARD ROOK

'ECRETAiY TO
c0MnrStroi

ADDiI9S YOI'I iEPLY TO

Dated: Albany, New york

lSrqrry ?r 1t?{

lfr. Snnrl. lll,ltrrr
LO{*tO Ourmr teshvrsc
torrrt fl,llrr ilfi fs$r

D.lr ttF. tlillmr

Please take notice of the D$IilfiItfilil
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
section (s) 1130 r ufi of the Tax Law, any
proceeding in court to review in adverse deci-
sion must be commenced within g0 Lyf
from the date of this notice

Any inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be add.ressed to the undersigned.
These wil l  be referred to the proper pirty for
reply .

u"*,jrulv yours , /J
Vil/ t// )-r

.=(, fuvfu,4iJu/44u
L. bbrrt trrhanr

HEARING OFFTCER

Representative :



STATE OF NEW YORK

STATE TAX COMMTSSTON

In the Matter of the Application

o f

SA}{UEL MILLER

for Revision or Refund of Personal and
Unincorporated Business Taxes under
Articles 16 and 16-4 of the Tax Law for
the Years 1958,  L959 and 1960.

DETERMINATION

Taxpayer's claims for revision or refund of unincorporated

business tax were denied and the taxpayer f i led a demand for a

hearing. A formal hearing was held before L. Robert Leisner,

Hearing Off icer, dt the off ices of the State Tax Commission,

80 Centre Street, New York, New York, o[ March 3, 1971.

Taxpayer was represented by Hyman E. Rosenberg, C.P.A. and

the Income Tax Bureau was represented by Eilward H. Best, Esq.,

(A lexander  Weiss,  Esq. ,  o f  Counsel )  .

ISSUE

Did the activit ies of Samuel Mil1er, Ers the rental sales

manager of Kram Realty Company, Inc., '- in the years 1958, 1959

and 1960 constitute the operation of an unincorporated business

under section 703 of the Tax Law, subject to unincorporated

business tax?

FINDINGS OF FACT

1. Taxpayer, Samuel Mil ler, t imely f i led New York State

income tax returns, but did not f i le New York State unincorporated

business tax returns for  the years 1958,  L959 and 1960.

2. On receipt of Federal changes disal lowing deductions and .

expenses, the Income Tax Bureau asserted deficiencies for 1958, 1959

and 1960, in income taxes and unincorporated business taxes under

assessment number AB 58474. The taxpayer applied for a revision of

the unincorporated business tax assessment on the ground that he

was an employee.

{

/



3.  Beginning in  1956,

Kram Realty Company, Inc.

of the rental department of

and rerenta ls .

2

taxpayer worked as a salesman for

In 1958, taxpayer became the manager

the same company involving neht rentals

4. The taxpayer was subject to workmen's compensation and

in 1958,  he co l lected compensat ion insurance for  a  smal l  c la im.

5. Taxpayer used a Federal Schedule 'rC'r for his expense

covered by the override. There was no withholding of income or

social security tax. He did. some work from a desk at his home

but had no off ice there

6. Ttre taxpayer was paid $150 and later 9200 a week.

Addit ionalry, he received an override of al l  rentar sales made

by the rental department of the Kram Rea1ty Company, Inc.

7. The taxpayer did not have a broker's l icen$e. Ttre

commission salesmen of Kram Realty Company, Inc. worked fuIl

t ime and were under the jurisdict ion of the taxpayer. TLre tax-

payer rras in complete charge of aI1 of the salesmen, the rental

agents in his department. He had the right to hire or f ire

salesmen, not directly, but through his superiors.

B. His job was to break in the new men and to supervise

the salesmen. He also contacted builders on a regular basis and

when the brick work was up to the fourth floor, ?re would talk to

them to obtain nehr l ist ings of entire apartments. He also con-

tacted building superintendents and rental agents and took them

to lunch and worked with them to get new l ist ings. These persons

received gifts and gratuit ies. Taxpayer made gifts to secretaries

to get the Kram Realty company's reases signed before leases of

other rearty companies and agents. some of his work was in the

nature of public relations. He also ferreted. out upcoming vacancies

from many of these contacts he had made.

9. TLre taxpayer did very l i t t le setr ing. He courd not sign

contracts, but they were signed by the Kram Realty company, rnc.

Ttre taxpayer incurred stationery expense for the saresmen, for
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records of customers, and postage expense. He also paid for

taxis for new men without cars, who wanted to show apartments

to good prospects.  The taxpayers expenses for  g i f ts ,  gratu i t ies,

enter ta inment ,  postage,  phone,  s tat ior ie f l r  e tc . ,  came f rom his

override from the rental department of the Kram Realty Company, Inc.

10. The taxpayer got his l ist ings of new apartments from

the reporter services. Ttre realty company l ist ings were mostly

in Queens. fhere was some work in New Jersey and Long Island.

tI.  fhe Kram Rea1ty Company, Inc. stationery was used. All

work originated from the Kram Realty Company, fnc. office.

L2. Tkre taxpayer worked as rental sales manager for l(ram

Real ty  Company,  Inc.  f rom 8:30 A.M.  to  6:00 P.M.  dai ly .  I Ie  was

obliged to work weekends because most rentals 'htere made then.

Occasionally he had a day or two off during the week.

13. Kram Realty Company, Inc. did not permit the taxpayer to

work for anybody e1se.

L4.  TLre taxpayer 's  representat ive a lso c i ted sect ion 44O, 441,

and 441-a of the ReaI Property Law.

Sect ion 440 prov ides '  r r rReal  estate sa lesman" means a person

emploved by a l icensed real estate broker" to l ist for sa1e, rental,

e t c .

Section 44I, paragraph 1-A, subparagraph (e) provides: " 'Ttre

department may issue to an applicant for a salesman's l icense, upon

the wr i t ten request  o f  h is  employer" ,  a  temporary rent  co l lector 's

permi t .

Section 441-a, the l icense and pocket card provision, requires

the "name and business address of the broker by whom the salesman

is employed. "

CONCLUSIONS OF I,AW

A. The taxpayer, as rental sales manager, was an employee of

Kram Realty Company, Inc. His activit ies as such were not subject

to unincorporated business tax. I t  is determined that there are no

deficiencies in unincorporated business tax under assessment number

AB 58474
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B. The deficiency in personal income

C. Pursuant to the Tax Law, interest

total amount due until paid.

BTED: Albany, New York

February 7, J:g74 "

tax is sustained 
't':':

shall be added to the

STATE TA)( COMMISSION
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