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.STATE. OF NET.I YORK
STATE TAX COMMISSION

In thb Ma-F€'er of the Petition

o f

JACK MODEL ANd PEGGY MODEI,

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Pef,Soh"l Income
Taxes under  Ar t i c le  (8  22  o f  the
Tax Law fo r  the  Year (s )  L97O

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY Glf{SItqFESr unrl

Sta te  o f  New York
County of Albany

,"Ianet Mack , being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 25th day of November ,  l%4 ,  she served the within

Notice of Decision (OU<45:treW*$eOC8,X by (EffliUf:SXtft$ mail upon Jack Model and

Peggy Model GxpoeexxtaOixx:lrdt the petitioner in the within

proceed inE,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

r^rrapper addressed as fol lows: IvIr .  & Mrs. Jack Model
2856 N.E.  36 th  S t ree t
F t .  Lauderda le ,  F lo r ida  33308

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc l -us ive  care  and cus tody  o f

the  Un i ted  Sta tes  PosE Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the sa.id addressee is the $txglrcaext$dt!

l r f |  pet i t ioner herein a,nd that the address set forth on said r tra.pper is the last

known address of the 8$trre*xl'eooQ$(eiltlll') petitioner.

Sworn to before me this

vemberd a y  o f

A D - 1 . 3 0  ( L { 7 4 )

,  Lg74



.STATE" OF NEV,I YORK
STATE TAX COMI"IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
iTACK MODEI, ANd PEGGY MODEL AFFIDAVIT OF MAILING

OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal fncome
Taxes under  Ar t i c le  (80  22  o f  the
Tax Law for the Year(d9 1'970

Sta te  o f  New York
County of Albany

i lanet Mack, being duly sworn, deposes and says Ehat

she is an employee of the Department of Ta.xat, ion and Finance, over 18 years of

age, and that on the 30th day of OCtober ,  L9 74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Jack Model and

Peggy Model (r**ggg**fgipiiX*g<t) the petitioner in the wiEhin

proceeding, by enclosing a true eopy thereof in a securely sealed postpaid

wrapper addressed as folLows: Mr. & Mrs. Jack Model

384 Sk i t ra i l
Smoke Rise

and by deposirins same er,"r.o"edBiXtltf;".$:y. g?5fifr{r addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  Lhe exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  h r i th in  the  Sta te  o f  New York .

Tha.t deponent further says that the said addressee is the (r$ilt{tbtsfiS$S$€€

eS pet l t ioner herein and that the address set forth on said wra.pper is the last

known address of the (rX*XeSCA*f#iXC*xgfugi*) petitioner.

Sworn to before me this

AD-1 .30  (L174>



.STATE.OF NE!i l  YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

iIACK MODEL and PEGGY MODEL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency
a Refund of Personal Income
Taxes under  Ar t i c le  (e )  22
Tax Law fo r  the  Year {s )  L97O

o f

Sta te  o f  New York
County of Albany

'Janet Mack ,  being dul-y sworn, deposes and says Ehat

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 30th day of October ,  L9 74, she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Abe S.  Chouake,  Esq.

(representat ive of)  the pet i t ioner in the within

proceeding, by encl-osing a true copy thereof in a securely sealed postpaid

\,rrapper addressed as fol lows: Abe S. Chouake, Esq.
70 Middle Neck Road
Great Neck, New York 11201

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive ca.re a.nd custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  SEate  o f  New York .

Tha.L deponent further says that the sa. id addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said wrapper is the Last

known address of the (representa.t ive of the) pet i t ioner.

70 Middle Neck Road

Sworn to before me this

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

o r

the

AD-  1 .  30  (L /74)



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDING 9.  ROOM 214-4
STATE CAMPUS

ALBANY,  N .Y ,122n

A R E A  C O O E  5 I 8

Ftgpr Albany, Nemr York
octo&ffi tor t,974

9TATE ?AX CoMMt39t0r{

HEARJNG Ul i lT
.  . l

EOWARD ROOK
SECRETARY TO
coMMrSSroN

AOORESS YOUR REPLY TO

MR.  Y fR tGHT  457 '2655

MR. LEISNER 4574657

MR.  COAURN 457 .2896

STATE OF NEW YORK
DEPARTMENT OF TN(ATION AND FINANCE

Itr" e nrt. ,,Ia*lh tbdof
tOt thttnt L
lmlsr ntm
Buttrrrr frr ifsrr1r
Dfir llr. & l&r. llodrlr
Please take notice of the FffI8Iff
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to

tny inquir ies concerining the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative

Section (I) 6t0
proceeding in court to
sion must be commenced
from the date of this

reply .

Enc .

cc :  Pe t i t i one r '
Law Bureau

of the Tax Law, any
' rev iew an adverse deci -
within { rontlr

no t i ce .

OFFICER

s Representat ive

hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for

B.
NG

AD- 1.  r .2  (8 l7  3)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JACK MODEL ANd PffiGY MODEL

for Redetermination of Deficiency or
for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the  Year  I97O.

DECISION

Petit ioners, ,Jack Model and Peggy Model, have f i led a

petit ion for redetermination of deficiency or for refund of

personal income tax under Art icle 22 of the Tax Law for the

year  1970 ,  (F i l e  No .  0 -53257658) .  A  fo rma l  hea r ing  was  sched-

u led before Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the

State Tax Commission, 2 World Trade Center, New York, New York,

fo r  May  15 ,  7974 ,  d t  1 :15  P .M.  On  May  6 ,  1974 ,  pe t i t i one rs ,  by

thei r  a t torney,  Abe S.  Chouake,  Ese. ,  adv ised the State Tax Commis-

sion, in writ ing, that they waived a formal hearing and submitted

the case to the State Tax Commission upon the entire record

contained in the f i le. The State Tax Commission renders the fol- 
1

lowing decis ion af ter  due eonsiderat ion of  sa id record.

ISSUE

Did the palzment  of  $5O,OO0.OO made by Louis  A.  Shapi ro,  Tnc. ,

to petit ioner, ,Jack Model, duringr the year 1970, eonstitute an item

of income derived from or connected with New York State sources

which was attr ibutable to an occupation carried on in New York

State?
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FIIIDINGS OF FACT

1. Petit ioners, Jack Model- and Peggy ModeJ-, f i led' a New York

State income tax nonresident return for the year L97O. fhey omitted

f rom New York income of  sa id return,  $50,000.00 received by

pet i t ioner ,  Jack Model ,  f rom Louis  R.  Shapi ro,  Inc '  r  "For  cancel la-

t ion of employment agreement for future services". They claimed a

re fund  o f  $1 ,815 .02 .

2.  On Apr i l  10,  1972,  the Income Tax Bureau issued a State-

ment of Audit Changes against petit ioners, Jack Model and Peggy

Model, imposing addit ional personal income tax for the year L97O

in the sum of  $3,734.64,  upon the grounds that  the $501000.00

received by pet i t ioner ,  i lack Model ,  f rom Louis  R.  Shapi ro,  rnc '

during said year constituted wage continuation payments ful ly

taxable to New York State. In accordance hti th the aforesaid State-

ment of Audit Changes, i t  issued a Notice of Deficiency in the sum

o f  $3 ,955 .99 .

3. Petit ioners, i lack Model and Peggy Model, \^rere residents

of the State of New Jersey during the years L969 and 1970. They

res ided at  384 Ski  Tra i l ,  Smoke Rise,  But ler ,  Nel t  Jersey

4.  rn  September,  1969,  pet i t ioner ,  Jack Model ,  Purchased

50% of  the s tock of  Louis  R.  Shapi ro,  Inc. ,  f rom Rae Shapi ro.  He

entered into a stockholders agreement with Louis R. Shapiro, and the

aforesaid part ies in connection with said purchase. The agreement

provided that he was to be president and a director of the corpora-

t ion and r ' ras to  receive a sa lary  of  $52 'o0o '00 a year  for  f ive

yea rs .



3 -

5.  Pet i t ioner ,  , fack Model ,  worked for  Louis  R.  Shapi ro,  Inc.

for  a  per iod of  three months and received $L2,000.00 in  sa lary .  He

worked in the off ices of the corporation located at 2150 Broadway,

New york, New York. He thereafter terminated his employment with

the corporation due to differences \^t i th the other principals concern-

ing the operation of the corporation and salary disputes and claims.

6.  on March 26,  L97O, pet i t ioner ,  Jack Model ,  entered in to

a written agreement with Louis R. Shapiro, Inc. pursuant to which

he sold the stock he owned in the corporation back to i t  for the

sum of  $40,000.00 payable in  four  quar ter ly  insta l lments.  l f ,he agree-

ment further provided that the corporation would pay and he would

accep t  t he  sum o f  $5O,OOO.OO " in  fu I l  se t t l emen t ,  sa t i s fac t i on ,

compromise and discharge of any and al l  claims by MODEL for salary

or other compensation of any nature whatsoever, that he may have

against  the CORPORATION",  pursuant  to  the aforesaid September,  L969'

agreement .  f t re  sum of  $50,000.00 was paid to  h im by the corpora-

t i on  i n  L97O.

CONCLUSTONS OF LAI^I

A.  That  the $50,O00.00 received by pet i t ioner ,  Jack Model ,

from Louis R. Shapiro, Inc., dr: ir ing the year L97O constituted

income received as severance pay and not income derived from the

sale of stock of said corporation. The said palzment constituted an

item of income derived from or connected with New York sources

which was attr ibutable to an occupation carried on in New York State,

and, therefore, said payment was subject to New York State personal

income tax in accordance with the meaning and intent of section

632(b)  (1)  (B)  of  the Tax Law.



- 4 -

B. That the petition of Jack Model and Peggy Model is

denied and the Not ice of  Def ic iency issued Apr i l  10,  1972,  is

susta ined.

DATED: A1bany, New York

October  30,  1974

STATE TA)( COMMTSSION

SSIONER

COMMISSIONER
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