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STAfE OF }IEt{ YORK
STATE TAX COII}IISSION

In the l{atter of the Petltlon
3
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3

THOMAS J. & ELECTA B. O'TOOLE
:

For a Redetermination of a l}eftclency or
a Refund of Personal Income :
Taxes under Artlcle(s) zZ of the
Tax Law for the (Year(s) L969 3

State of New York
Gounty of Albany

IVIARTHA FUNARO

ATFIDAVIT OF UAIIIIrc
oF xorrcE 0r DECTSION
BY (CERTIFIED) }IAIT,

, belng duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Fl.nancer over 18 years of

age; and that on the 7th day of February , Lg 74, she served the wlthln

lfotice of Decislon (or Determinatlon) by (certlfied) mall upon THOMAS J. &

ELECTA B.  O 'TOOLE (representatlve of) the petitloner ln the wlthitr

proceedingp by encloelng a true copy thereof in a seeurely sealed postpatd

ItTdpper addressed as follows: Mr. and Mrs. llhomas J. O'Toole
65 Roman OvaI
New Rochelle, New York 10805

and by depostttng eane errclosed in a llostpald properly addressed urapper in a

(post offiee or offlcial depsltory) under the excluslve care and cuetody of

the tlnlted States Poet Offlce llelnrtnent withln the State of tfo York.

lhat deponent firrther says that the sald addressee le the (representatlve

of) petttloner herel.n and that the addrees eet forth on said wraPPer ls the lart

known address of the (repareeentatlve of the) petltloner.

Snorn to before ne thls

day of Feb L97
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A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

that pursuant to
of the Tax Law, any

review an adverse deci-
within { rcathr

no t ice .

Hnc.

ec :  Pe t i t i one r , s
Law Bureau

&" nobart trlurr
HEARING OFFICER

Representative

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOT 2I4A

STATE CATru8
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AREA CODE 518
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Please take notice of the DtCIgIfi
of the State Tax Commission enclosed herewith.

Please take further notice
Sect ion (s)  6 tO
proceeding in court to
sion must be commenced
from the date of this

{nV inquiries concerning the computation of tax
due or refund allowed in accordairce with this
decision or concerning any other matter rer-ative
hereto T?y Ue addressed to the undersigned.
These wil l  be referred to the proper party for
reply .
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit.ion

o f

TIIOMAS J. & ELECTA B. O'TOOLE

for Redetermination of Deficiency or
for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the Year  1969-

DECISION

Petit ioners, TLromas .T. and Electa B. O,Toole, petit ioned for

a redetermination of deficiencies in personal income tax under

Article 22 of the Tax Law for the year L969.

A formal hearing was held at the off ices of the State Tax

Commission, B0 Centre Street, New York, New York, on November 15,

L972, before L. Robert Leisner, Hearing Off icer. Ihe taxpayers

appeared pro se. Itre Income Tax Bureau was represented by

Saul  Heckelman,  Esq. ,  (James Scot t ,  Esq.  ,  o f  Counsel ) .

ISSUE

Were the petit ioners residents of New York State for income

tax purposes for the entire year L969, et were they domici l iaries

of Puerto Rico from January through May Lg69?

FINDINGS OF FACT

New York State income tax returns for the year L969.

2. A Notice of Determination of deficiencies in personal income

tax for  the year  1969 was issued on August  30,  Lg7L,  against  the

taxpayers under File No. 49LL1001. Ttre Income Tax Bureau contended

the petit ioners htere l iable for New York State resident income tax

for  the ent i re  year  of  L969.

1.  Pet i t ioners,  Tt romas f , .  and Electa B.  O,To61e,  t imely  f i led
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3. The taxpayers petit ioned for redetermination of the

de f i c i enc ies .

4. The taxpayers asserted that they were domici l iaries of

Puerto Rico from April 1, L965 through May 31, L969. Taxpayers

al located income based upon th is .

5.  In  1965,  Thomas J.  O'Toole was per inanent ly  t ransferred

by h is  employer ,  the F.B. I . ,  to  Puer to Rico.  Pet i t ioners rented

out their litrew York house.

6. Petit ioners rented an apartment in Puerto Rico under a

lease wi th  a renewal  c lause.  Tt re lease was renewed.

7.  Pet i t ioners voted in  1965,  1966,  1967,  and 1968 in  hrer to

Rico and not in New York. Petitioners paid New York income tax

from January I,  1965 to March 3L, 1965, when he moved to puerto Rico.

Petit ioners paid Puerto Rican income tax from Aprir 1, 1965 unt, i l

May 31, Lg6g, when petit ioners returned to New york because of

trouble with the lessees of their New York house.

8. Petit ioners attended the University of Puerto Rico in a

graduate program open only to domici l iaries.

9. Petit ioners obtained Puerto Rican drivers l icenses and let

their New York licenses lapse. Tkrey ended their membership in a

New York church and joined a church in Puerto Rico. Itrey terminated

their membership in New York clubs.

lO.  Electa B.  O'Toole taught  at  a  Puer to Rican co l lege and

worked with the Girl  Scouts in Puerto Rico.

1I .  Pet i t ioner ,  Thomas J.  o 'Toole,  was admi t ted to  pract ice law

before the U.S.  Dis t r ic t  Cour t  in  Puer to Rico af ter  a  d is t r ic t  cour t

judge ruled on the merits, that he was in fact domici led in Puerto Rico.

L2. When petitioners moved to New York in June Lg6g, Tkromas J.

o 'Toole was denied a notary publ ic  commiss ion as he was considered

not a resident, for the preceding year.
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13.  Pet i t ioner ,  Thomas J.  O,Toole,  was issued a

1967,  l is t ing Puer to Rico as h is  res idence.

L4. Public Law 814 of the SIst Congress (R.evenue

declares that Puerto Rico is considered as a state for

Revenue purposes.

passport in

Act  of  1950)

fnternal

CONCLUSIONS OF LAW

A. Petit ioners changed their domici le to truerto Rico on

Apri l  1, 1965, and remained Puerto Rican domicir iaries unti l

June r, 1969, when tl:ey abandoned their puerto Rican domicire

and returned to New York.

B.  Pursuant  to  20 ITYCRR LO2.2 (d)  (3) ,  a  Uni ted States c i t izen

wil l  not ordinari ly be deemed to trave ctranged his domici le by

going to a foreign country unless i t  is crearly shown that he

intends to remain there pennanently. Puerto Rico is considered

a state for income tax purposes, So the taxpayers return to New york

in 1969 does not negate his intent to change his domici le to Puerto

R ico  i n  1965 .

C- The petit ion is sustained pursuant to Tax Law section 654

and 605. It  is determined that there are no deficiencies against

petit ioners in income tax for the year 1969.

D. Pursuant to the Tax Law, interest sharl be added to the

refund unti l  the date of palzment.

DATED: Albany, New york
February 7, l-974

STATE TA>( COMMISSTON


