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STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of Lhe Pet i t ion

o f

RANDOLPH G. PHILL]PS & LILY PHII,LIPS

:
For a Redeterminat ion of a Def ieiency or
a Refund of Personal Income & thincorporated
Taxes  under  Ar t i c le (s ) f6 - rcA-23-  o f  the  Bus iness
Tax Law fo r  the  Year (s )  Ig54, t igSe & I957 and

1 9 6 0

(^

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxation and Financet over 18 years of

age, and that on the 14th daY of March ,  L9'74, she served the withln

Norice of Decision (or Determinat lon) by (cert l f ied) mal l  upon Randolph G. &

Li Iy  Phi l l ips (representat ive of)  the pet l t ioner in the within

proceeding, by enclosing a true copy thereof in a. securely seaLed postpaid

\drapper addressed as fol lows: Mr. 5c X' Irs.  Randolph G. Phi l l ips
30 East 72nd. Street
New York, New York

and by deposit ing same enclosed ln a posEpaid properly addressed wrapper ln a

(post of f ice or off ic iaL depository) under the excl-usive care and custody of

the United States Post Off ice Department within tbe State of New York'

That deponent further says that the said addressee is the (representatlve

of) pet i t ioner herein and that the address set forth on sald l rraPper is the Last

known address of the (representat ive of the) Pet i t ioner.

Sworn to before

14rh o f

o

a

t

d

me this

March

A D - 1 . 3 0  ( L / 7 4 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Applications

of

RANIDOLPII G. PHILLIPS and
&ILY PHILLIPS

for Revision or Refund of personal
Income Taxes under Article 16 and
Unincorporated Business Taxes under
Article 16-A of the Tax Law for the
Years L954, L956 and 1957 and for
Revision or Refund of Personal Income
Taxes under Art icle 22 and Unincor-
porated Business Taxes under Art icle
23 of the Tax Law for the year 1960.

DETERMINATION

The taxpayers herein, having f i led applications for revision

or refund of personal income taxes under Article 16 and unincor-

porated business taxes under Art icle 16-A of the Tax Law for

the years 1954, L956, 1957 and for revision or refund ot personal

income taxes under Art icle 22 and unincorporated business taxes

under Art icle 23 of the Tax Law for the year 1960, and a hearing

having been held in connection therewith at the off ice of the

State Tax Commission, 80 Centre Street, New york, New Yorkr orr

the 22nd day of January, 1965 before Solomon Sies, Hearing Off icer,

of the Department of Taxation and Finance, at which hearing the

taxpayer, Randolph G. Phil l ips, appeared personally, testimony

having been taken and the matter having been duly examined and

considered,

l lhe State Tax Commission hereby f inds:

I, That the taxpayerg, Randolph G. phil l ips and Li ly R.

Phil l ips, his wife, f i led joint resident New York State income
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tax returns for the years L954 and 1956; that on Schedule t 'Arr

of said returns, the taxpayer, Randolph c. phi l l ips, reported

receipts from business conducted as "f inancial consultant" at

128 West TOth Street, New York, New york; that said taxpayer

deducted business expenses consist ing of rent, repairs, labor,

materials and supplies, telephone, electr icity, entertainmenL

and miscellaneous expenses; that said taxpayer deducted business

expenses for L954 in the sum of $2,L48.00 and for 1956 in the

sum of  $3,814.O0;  that  the taxpayer ,  Randolph c .  eh i l l ips ,  d id

,,/no|u f ile ary unincorporated business tax returns for said years

on the gtround that he claimed that none was due because he was

engaged in the practice of a profession in which more Lhan 80%

of the gross income was derived from his personal services and

in wtrich capital was not a material income-producing factor;

that on December 29, 1958, the Department of Taxation and Finance

made an addit ional assessment against the taxpayers for the year

1954 (Assessment #B-519I99) holding the net reported business

income in the sum of $16,130.00 subject to unincorporated business

tax and imposing unincorporated business tax together with penalty

and interest in the sum of $354.10 on the ground that the business

activities in which the aforementioned taxpayer was engaged

constituted the carrying on of an unincorporated business so

as to subject the income derived therefrom to unincorporated

business tax under Art icle 16-A of the Tax Law; that on May 18,

1959, the Department of Taxation and Finance made an addit ional

assessment against the taxpayer, Randolph G. Phil l ips, for the
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year L956 (Assessment #e-605837) holding the net business income

reported by him subject to unincorporated business taxes on the

ground that the activit ies in which he was engaged constituted

the carrying on of an unincorporated business and imposed unincor-

porated business tax with penalty and interest in the sum of

$181 .64 .

2. That the taxpayers, Randolph c. Phil l ips and Li ly R.

Phi l l ips,  h is  wi fe ,  f i led a jo in t  personal  income tax return

for the year J.957 in which the taxpayer, Randolph c. Phil l ips,

reported compensation received from the United Corporation in

the sum of  $50,000.00;  that  a t tached to sa id return was a s tate-

ment indicating that by order of the U.S, Distr ict Court for

the DisLrict of Delaware the United Corporation was directed

to pay to the taxpayer, Randolph Phil l ips, for personal services

rendered by him for the period from L943 to September 15, 1954,

compensat ion in  the sum of  $5O,O0O,OO and d isbursements in  the

sum of $26,925.00; that the taxpayer had incurred other expenses

which were not reimbursed in the sum of $23,415,00 so that the

amount taxable for the year L957 based upon the amount received

by the taxpayer amounted to $26,485,00; that in addit ion thereto

the taxpayers deducted upon said return the sum of $1,00O.OO

for loss as a result of theft and further deducted the sum of

$1,084.00 for  medica l  expenses and Lhe sum of  $100.00 for  taxes;

that on Apri l  10, L962; the Department of Taxation and Finance

made an addit ional assessment against the taxpayers (Assessment

#ra-93724) disal lowing the fol lowing items; unreimbursed business

expenses in  the sum of  $26,925.00,  deduct ion for  thef t  loss as
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unsubstant ia ted in  the sum of  91,000.00;  deduct ion for  medica l

expenses as unsubstanLiated in the sum of $1,090.00 and disal low-

ance of $100.00 as an error in computation and imposed addit ional

normal  tax against  the taxpayers in  the sum of  $2,O37.63i  that

in addit ion, the aforementioned assessment imposed unincorporated

business tax on the aforement ioned sum of  $50,000.00 as received

from United Corporation and imposed additional unincorporated

business tax in  the sum of  S1,400.36 wi th  penal ty  and in terest

of $406.11 so that the total amount of both normal and unincor-

porated business tax assessed for the year 1957 amounted to

$3  ,  944 .  10 .

3. l lhat Randolph G. phil l ips and LiIy R. phil l ips, his

wife, f i led a joint personal income tax return for the year 1960

in which the taxpayer, Randolph c. phi l l ips, reported vrages

received as compensation from Investors Diversif ied Services,

Inc.  in  the sum of  $12,500.00;  that  in  addi t ion thereto the tax-

payer, Randolph G. Phil l ips, reported on Schedule rrCrr (detai ls

of Federal adjusted gross income or loss from Federal return)

the sum of  $L5,622.OO as net  prof i t  f rom business as " f inancia l

consultant" i  that in addit ion, the aforementioned taxpayer

deducted net operating loss, L959 (carry forward) in the sum

of  $2,6L2.OOi that  the taxpayer ,  Randolph G.  phi l l ips ,  d id  not

f i le any unincorporated business tax return for the year 1960;

that on June 20, L962, the Department of Taxation and Finance

made an addit ional assessment against the taxpayers for the

year 1960 (Assessment #Ag-001902) correcting the errors in the
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reporting by the taxpayers of the total income and total deduc-

t ions for said year, disal lowing the net operating loss for

fai lure to furnish information requested; that as a result

thereof personal income taxes including penalty and interest

was computed to be due in the sum of 9983.70; that in addit ion

thereto,  the sum of  $26,450.00 was held to  be subject  to  unincor-

porated business tax and addit ional unincorporated business tax

including penalty and interest was assessed in the sum of $74O.25i

that  the to ta l  assessment  for  the year  1960 amounted to  $I ,723.95.

4. Tlrat during the years in issue and prior thereto the

taxpayer, Randolph G- Phil l ips, was engaged on behalf of himself

as a part icipating stockholder and other stockholders in proxy-

solicit ing campaigns in connection with the election of directors

at the annual meetings of the stockholders of certain corporations

with a view towards seeking the ouster of an off icer or off icers

and the election of new off icers and/or new directors, to the

board of directors of such corporations for the purpose of

gaining conLrol of such corporations and voting for or against

certain proposals or resolutions of the board of directors and./or

stockholders in connection with the affairs of such corporations

and the re-organization of such corporations including public

uti l i ty holding and investment companies; that the aforementioned

taxpayer as a part icipat, ing stockholder and as attorney-in-fact

for other stockholders or bondholders appeared before the

Securit ies Exchange Commission in corporate re-organization

proceedings of public utility holding companies and investment
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companiesr that the taxpayer, Randolph G. Phil l ips, also appeared

before the Federal Courtsr dS attorney pro se' in connection

with such corporate re-organizat, ion proceedings; that the said'

taxpayer is not and never has been an attorney-at-law admitted

to practice law in any State of the United States or in the

Federal Courts; that in addit, ion, the taxpayer, Randolph G.

Phil l ips, insti tuted minority stockholder suits and./or for an

accounting of funds against the off icers and directors of certain

corporations and appeared as attorney pro se in such court actions;

that the taxpayer was retained by certain individuals and cor-

porations as a consultant on a fee basis in connection with

proxy contests and corporate re-organizations and related matters

as more ful ly set forth above; that in connection with the

aforementioned activit ies, the taxpayer maintained an off ice at

L2B East 70th Street, New York City.

5. I trat united corporation, a Delaware corporation, was

organized Ln L929 and had been, since its organization, exclusiveJ-y

a holding companyr that in 1938, i t  registered with the Com-

mission as a public uti l i ty holding company under the act; that

at that t ime, i ts capital ization consisted of preference stock,

contmon stock and option warrants; that in 1941 United f i led a

plan with the Commission pursuant to Section l l  (e) of the Act

designed to comply with Section II of the Act and ult imately

to change United from a holding company to an investment com-

pany; that at that t ime, the only l i t igating part ies to the

proceedings were the staff of the Commission and United; that

in Februd.rfr L943, Phil l ips, then owner, directly and indirectly,
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of 1100 shares of United stock, entered into the picture by

beginning a proxy solicit ing campaign in connection with the

election of directors at the L943 annual meeting of United's

stockholders; that in his proxy letter to stockholders, Phil l ips

proposed the ouster of George lloward, president of United for

some fourteen years, the election of four new directors, including

himself, to the seven-member board of directorsr dnd that United

"cooperate with the S.E.c. in working out United's problems

under the Holding Company Act."; that on AugusE L4, L943, the

Commission issued its Findings, Opinion and Order directing

United to change its capital ization to one class of stock, namely

common stockr a.rrd to take such action as would cause it to cease

to be a holding companyr that the taxpayer subsequently appeared

before the S.E.C. and f i led objections to the proposed plan and

suggested various changes; that various plans and modif ications

were subsequently submitted which were opposed by ehil l ips;

that having retired al l  i ts preference stock, United, orl October L6,

L949, f i led i ts Investment Company Plan; that hearings on the

PIan began in Januaryr I95O; that i t  was amended in June, 1950

and again in June, 1951r pursudnt to suggestions by the Commission;

that on.fune 26, 1951, the Commission approved Lhe amended plan;

that various appeals by Phil l ips culminated in f inal approval

of the Commission's action; that during the pendency of the

l i t igation relating to the Commission's approval of the amended

Investment Company Plan, hearings were held by a Commission

Hearing Examiner, in January, 1955r orl applications for al low-

ance of fees and reimbursement of expenses for services in
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connection with the Exchange Plan and the Investment Company

PIan; that Phil l ips requested fees as attorney pro se in the

amount $249,120.00 and reimbursement of expenses in the amount

of  $50,340.00 in  connect ion wi th  h is  act iv i t ies in  the re-organi -

zation of United; that the hearing off icer at the S.E.C. recommended

allowances to the taxpayer of fees in the sum of $50,000.00 and

disbursements in the sum of $26,925.00 and concluded that the

1943 proxy contest and the 1944 solicitat ion of the taxpayer

did not warrant charging United for these proceedings with the

cost of these solicitat ions since it  was clear that both the

L943 and 1944 proxy contests were conducted by the taxpayer for

the purpose of securing for himself and his nominees places on

United's board of directors and were not related to the retire-

ment plan in these proceedingsi that the Commission rejected

its Hearing Off icer's recommendation to al low taxpayer fees and

disbursements; that he then commenced an action in Federal Court

object ing to  a l lowance of  fees by S.E.C.  to  counsel  for  Uni ted

and for review of disal lowance of his fees and disbursementsi

that after review by Appellate Courts, United was directed to

and d id pay to  the taxpayer  in  1957 the sum of  $50,000.00 as

compensation for his services related to the fnvestment Company

Plan and the L947 proxy contest and reimbursement for expenses

in connection therewith the sum of $26,925.00 but did not al low

him any further compensation or expenses.

6. lFtrat the taxpayer contends that his activit ies as more

ful ly set forth in Finding (4) above constituted the practice

of a profession in which more than aO% of the income was derived
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from the personal services of the taxpayer and that capital was

not an income-producing facLor and that such income was therefore

exempt from unincorporated business tax; that in addit ion, the

taxpayer  fur ther  contends that  $ l5 ,OOO.OO of  repor ted business

income for the year 1954 was earned by him as an employee of

Alleghany Corporation; that the taxpayer further contends that

h is  gross income of  $ I5,000.00 repor ted as to ta l  receipts  f rom

business during the year 1956 was paid to him for personal

serv ices rendered to  One George Brussel ,  J t . ,  aS at torney fOr

Thermoid Corporation and that the same represents income as an

"employee"; that the taxpayer further contends that the addi-

t ional assessment for the year L954 has been barred by the

Statute of Limitations; that with respect to the income reported

by the taxpayer for the years Lg54 and 1956, the principals

whom he represented and from vlhom he received compensation did

not consider the taxpayer as an employee for payroll tax purposes

since they fai led to deduct withholding taxes on the compensation

paid Lo the taxpayer nor did they consider him an employee for

any other purposei that the taxpayer has fai led t 'o establish

that the principals whom he represented during the years 1954

and 1956 exerc ised suf f ic ient  d i rect ion and contro l  over  h is

activit ies so as to constitute an employer-employee relationship

rather than that of an independent contractor; that the taxpayer

was retained by said principals as an independent contractor

in  connect ion wi th  h is  act iv i t ies on behal f  o f  sa id pr inc ipa ls

as more ful ly set forth in Finding @) above'

7. That the services rendered by the taxpayer and reported
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by him as an employee for Investors Diversif ied Services, Inc.

for the year 1960 were directly related to and integrated wittt

his business activit ies so as to constitute a part of such

business activit ies being carried on by him as more ful ly

described in Finding (4) above; thaL such compensation received

by the taxpayer was subject to unincorporated business tax.

8. Ttrat with respect to the addit ional assessment for

the year L957 the ta>cpayer submitted proof of his medical e)rpenses

at the hearing and was also entit led to a deduction of theft

which was disallowed; that the income reported by t-tte taxpayer

for  the year  1957 in  the sum of  $50,000.00 awarded to h im as

attorney pro se in certain proceedings involving the United

Corporat, ion before the S.E.c. as more fuIly set forttr in Finding

(5) above constituted income from an unincorporated business

and was subject to unincorporated business tax; that the tax-

payer is not entitled to deduct unreimbursed expenses in the

sum of $23 ,4L5.00 e><pended by him in connection with the pro:qg

contesLs during the years L943 and L944 for which he did not

receive any compensation from United Corporation or award by

the Securities Exchange Commission; that such expenses $tere

not a proper deduction by the taxpayer for the year 1957.

9. That althougtr the taxpayer was entitled on his Federal

Income Tax Return for the year 1960 to carry forvrard net operating

loss sustained by him during the year L959, there $tere no similar

provisions contained in Article 16 of the New York State Tax

I€w, then in effect; that accordingly, the net operating loss

of the taxpayer in 1959 was not a proper deduction on his New

York State Income Tax Return for the year 1960.

Based upon the foregoing findings and all of the evidence

presented herein, the State Tax Commission hereby
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A. ftrat the activities of the tuq>ayer during the years

1954,  L956 and L96O as more fu l ly  set  for th  in  F ind ings (5) ,

(7) and (B) above did not constitute the practice of a recognized

profession exempt from unincorporated business taxes in accor-

dance r,r i th the provisions of Sections 386 and 703 of the Tax Law;

that the activit ies of the taxpayer during the years L954, 1956

constituted that of an independent contractor and not that of an

employee; that said activit ies constituted the carrying on of an

unincorporated business in accordance with the provisions of

Sections 386 and 703 of the Tax Law.

B. Ttrat the salary income reported by the taxpayer for

the year 1960 was directly related to and integrated with his

business activit ies as more ful ly described in Findings @)

and (7) above and in furtherance thereof and constituted addi-

t ional receipts of an unincorporated business in accordance

with the provisions of Section 7O3 of the Tax Law; that the

net operating loss of the taxpayer sustained by him in 1959

was not a proper deduction on his New York State Income Tax

Return for the year 1960 in accordance with the provisions of

Art icle 16 of the Tax Law in effect during the year 1959.

c. Ttrat since the taxpayer did not file any unincorporated

business tax returns for the years in issue, addit ional notices

of assessments could be made at any t ime and such addit ional

assessments of unincorporated business taxes for the years L954

and 1956 were therefore t imely made in accordance with subdivi-

sion 1, Section 373 of the Tax Law.

D. ftrat in accordance with Finding (8) above, the assess-

ment of unincorporated business tax for the year 1957 was lawfuJ-ly

due and owing; that the assessment of normal tax for the year L957

made against t tre taxpayer is hereby recomputed as fol lows:
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Normal Tax

Unreimbursed expenses disal lowed
Error in computation of i tem 31d corrected

Total increase

Addit ional normal tax due thereon at 7%

DATED: Albany, New York

March L4, 1974

E. That the assessment for the year L957 is hereby modif ied

in accordance with Determination (D) above; that the assessment

of normal tax for the year L957 (Assessment #FA-93724), as so

modif ied, does not include any tax or other charges which

could not have been lawful ly demanded and that the taxpayer's

applications for revision or refun{, except as so modif ied, be

and the same is hereby denied.

$23,415 .00
100 .00

$23  ,515  .  00

$  1 ,656 .05

STATE TAX COMMISSION

COMMISSIONER


