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STATE 0F t{Etrt YORK
STATE IAX.COM}IISSION

:
For a Redetermination of a Deficlency or
a Refund of Personal Income i
Taxes under Artlele(s) 22 of the
Tax Law for the (vear(s) 1965 3

In the l,latter of the Petltlon

of

HARTLEY L. & MARGERY SAI\,IUELS
AFFIDAVIT OF UAITIIIC
OF NOTICE OF DECISIOII
BY (CERTTFTED) l,lArr

, belng duly sworn, deposes and says that

State of lfew York
County of Albany

Martha Funaro

she is an employee of the Departnent of Taxatlon and Finance, over 18 years of

agel and that on the Bth day of March , L974 1 she served the wlthln

lfotice of llecision (or Determinatton) by (certlfted) nall upon !'lr. & Mrs.

Hartley L. Samuels (representatlve of) the petitloner in the wlthin

proceedings by encloelng a true copy thereof in a securely sealed postpald

rrrdpper addressed as follows: Mr.  & Mrs.  Har t ley L.  Samuels
245 East  BOth Street
New York, New York 10021

and by depositlng soe enclosed in a pwtpald properly addressed HraPPer Ln a

(post offiee on offlclal detrnsttory) under the exclusive care and cuetody of

the tlnlted States Post Office Delnrlnent withln the State of lfan York.

firat deponent firrther Bays that the sald addressee le the (representatlve

of) petttl.oner hereln and that the addreas set forth on sald rraPper le the laet

known address of the (repareeentatfve of the) lntltl'oner.

Sworn to before rne thls



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IIARTLEY L. & MARGERY SAI{UELS

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income

Taxes under Art ic le (s) 22 of the
Tax Law for the Year(s) L965

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxation and Financet over 18 years of

age, and that on the 2oth day of Marctr  ,  L974, she served the wlthin

Norice of Decision (or Determinat ion) by (cert i f ied) mal l  upon Melvin Semel,  Esq.

( r e p r e s e n t a t i v e o f ) t h e p e t l t i o n e r i n t h e w i t h i n

proceeding, by enclosing a true copy thereof in a secureLy seaLed postpaid

\^rrapper addressed as folLows: Melvin Semel,  EsQ-
299 BroadwaY
New York, New York

and by deposit ing same encLosed in a postpaid properly addressed wrapper in a'

(post of f ice or off ic iaL depository) under the exclusive care and custody of

the United States Post Off ice Department withln the State of New York'

That deponent further says that the said addressee is the (representa.tlve

of) pet i t ioner herein and that the addreas set forth on sald wraPper is the Last

knor,sn address of the (representat ive of the) Pet i t loner.

Sworn to before me thls

AD-1 ,30  (L /74 )



STATE OF IIEW YORK
STATE TAX.COM}IISSION

In the l{atter of the Petltlon

of

f,l$f,f,gf &. |i!ilfnfiE$ S|llItII"8
:

For a Redetermination of a Deflclency or
a Refund of Perrcnrl InconC :
Taxes under Artlcle(s) ZZ of the
Tax Law for the (vear(s) 1963. !

State of New York
County of Albany

!{rrthr Fun|ro

AFFIDAVIT OF }IAITII{C
OF NOTICE OT DECISTON
BY (CERTTFTED) lorl

, belng duly sworn, deposes and says that

she lg an ernployee of the Departnent of Taxation and Financer over 18 years of

agel and that on the gltlday of ,llerch , L9?4 I she served the wlthln

No,tice of Decision (or Determlnatton) by (certtffed) maIL upon trblvln 8441,

Sr{r (representative of) the petitloner in the wlthin

proceedLngl by encloalng a true copy thereof in a seeurely sealed postpald

wr4pper addressed as follows: llclvln Sanrlr Ei(I.
6 Eaft {5t}r Strcct
BGr Yorkr [c York 10017

and by depoetttng same enclosed in a postpald properly addressed nrapper in a

(post office or offlcial deposltory) under the exclusl,ve eare and custody of

the ttnlted States Poet Offl.ce Departuent wtthtn the State of Ns York.

Ttrat rteponent firrther says that the sald addressee is the (representatl.ve

of) petttioner hereln and that the addrees set forth on said wraPper 1g the lact

known address of the (repareeentatlve of the) ttetltloner.

Srorn to before ne thls

tsz;e--y'--{}



STATE OF NEW YORI(

STAT E TAX COtyT\,ltSS|ON
Mario A.  Procaceino
fgn1tra11g<f r{rGtr1ple{Ut)Ix pREs tDExr
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

New York

lt?a

DEPARTMENT OF TAXATION AND FINANCE
EUILDING 9, R@I,{ 2I4A

STATE CAf,PU3
A|3AW. t{. Y. t2tt6

AREA COOE 5I8

457 -2655 ,  6 .  7

Df,11l9r Albany,

llr** 8r

tNrr I Ffo nrrtlaf !" lnrlr
tl! lrJD lotb tsrar.c
lrr tlailtt. Wt I0EL f00ll

DIH fr. I l6ilr Snurl|r
Please take notice of the ffilg!il
of t- lre State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section(s) OtO of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within I ntbff rom the date of  th is  not ice.

Any inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or coneerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep1y.

Very truly yours,

,r^ra r^, courrrBgror
HEAirxe ut t t

EDTARD ROOK

SECiCTATY IO
c0MLtgt tot

ADDITTS YOUi iEPLY TO

Drc.

cc :  Pe t i t i one r '
Law Bureau

%^?J)u6/r
trgrl o. rtltbt

HEARING OFFICER

Representative



! ' t g !  a r

\&1.-W:
w

t--
r{

()
FI

F,I
o

B{)z

r.l

>t
F()
z

+.r
o
{}
Lt
.tJ
t )

+J
tn
$

+,
m
d

tt
m
l+1

rl .
o
o(n

. ! t

r t \
o\
>:

rNtr\
\ '  , * 'a-' i

.t€
G,

Efi  h
O t r  N>EES
E = E
i i r .9  E ) .
2E 6;
r . G

; 6 F  E ;
$ r ' r E * 4
giE'd
O t - E J

; t n€
o ( l l

C B
{ c l ' l l  I- l f  t



-

i!f,t.
I r

\

\

,&\
Y,a '1b

'v' i
I . - l

EI
{{ J

E
" .E  

x
E | r  i l

iE e i
f i €  =  >zEa i .
bF s *
we f  4
lE'4
bE i

F



.r

STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on  :

o f

HARTLEY L. & MARGERY SAMUELS :
DECISION

for  a Redeterminat ion of  a  Def ic iency :
or for Refund of Personal Income Taxes
under  Ar t ic le  22 of  the Tax Law for  the :
Yea r  1965 .

Har t ley L.  and Margery Samuels f i led a pet i t ion under  sect ion

689 of  the Tax Iaw for  the redeterminat ion of  a  def ic iency,

dated September 25,  L967,  in  personal  income tax under  Ar t ic le  22

of  the Tax Law for  the year  1965.

A hear ing was held on February 7,  L972,  dt  the of f ices of

the State Tax Commiss ion,  80 Centre Street ,  New York Ci ty ,  before

Nigel  G.  Wr ight ,  Hear ing Of f icer .  The pet i t ioners were represented

by Melvin Semel, Esq. The fncome Tax Bureau was represented by

Sau I  Hecke lman ,  Esq . ,  (F ranc i s  X .  Boy lan ,  Esq . ,  o f  Counse l ) .

The record of  sa id hear ing has been duly  examined and con-

s i de red .

ISSUE

The issue in  th is  case is  whether  a credi t  against  tax as

provided in section 620 of the Tax Law for taxes imposed by another

s ta te  shou ld  be  g ran ted .

FII{DINGS OF FACT

1.  Pet i t ioners,  Har t ley L.  and Margery Samuels,  each orarned 25% of

the s tock of  Clar lcnood Broadcast ing Corporat ion,  a  Wisconsin corporat ion.



l
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Judith Schofield owned the other soy". Petitioners and ,fudith

Schofield were, at al l  t imesn New York residents. The corpora-

tion was formed for the purpose of operating a radio station

in the town of Marchfield, Wisconsin. The corporation was

liquidated on November 30, 1965. rts asseLs were sold by the

stockholders in 1966.

2.  Pet i t ioners c la imed a credi t  against  tax on the i r

return for taxes paid to the State of Wisconsin. The total of

the tax paid was $7,L54.86. The amount of credit claimed was

reduced to $4,342.09 by reason of  the l imi ta t ions of  sect ion 620(b)  (1)

of the Tax Law.

3.  The tax in  the amount  of  $7,J-54.86 for  which credi t  is

claimed is oae-half of the amount of $L4,3O9.72 in taxes paid

to Wisconsin by Clarkwood Broadcasting Corporation and which

reduced the stockholders share of the amounts received in liqui-

dation by that amount.

4. The tax of Clarkwood Broadcasting Corporation was

computed under Chapter 7L of the Wisconsin Statutes of L965 and

is measured by net income. For the year involved such net income

included giross receipts from current operations of $82,54L.25 and

profit  from the sale in l iquidation of the assets of the corpora-

t i on  i n  t he  amoun t  o f  $2L7 ,2L2 .67 .

5,  Pet i t ioners.asser !  and i t  is  not  contested,  that  the

l igrr idation and sale of assets here involved fulf i l led al l  the

requirements of section 7I.337 of the Wisconsin Statutes (similar

to section 337 of the Internal Revenue Code) for the exclusion
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f rom the corporat ion 's  income of  the gains f rom the sa l -e of

such assets wi th  the so le except ion that  the shareholders of

the corporat ion were not  res idents of  Wisconsin.  The Wisconsin

Statute exc ludes gains or  l -osses in  such l - igu idat ions only  " to

the extent  that  such gain or  loss is  par t ic ipated in  by Wisconsin

res iden t  sha reho lde rs  "  ( sec t i on  7 I .337  ( I )  )  .

7 .  Pe t i t i one rs  d id  no t  deduc t  t he  s ta te  tax  he re  i n  ques t i on

on the i r  Federa l  personal  income tax return.

B .  The  de f i c i ency  i n  i ssue  i s  i n  t he  amoun t  o f  $4 '342 -09

w i th  i n te res t  t o  t he  da te  o f  t he  de f i c i ency  o f  $369 .38  and  l ess

a  c red i t  f o r  a  re fund  ca l cu la ted  on  the  re tu rn  o f  $78 .70  fo r  a

ne t  amoun t  o f  $4 ,632 ,77 .

CONCLUSIONS OF I,AW

The credi t  here c la imed for  taxes paid to  Wisconsin cannot

be a l lowed.

The credit provided by New York Tax Law section 620 is

only for an income tax upon income both derived from another

state and subjecL to  tax in  New York.

In this case the income subject to tax in New York is a

l igu idat ing d iv idend considered as the proceeds on the sa le of

the under ly ing s tock.  The income tax of  Wisconsin (as fur ther

desc r i bed  i n  S imanco  v .  W isc .  57  W isc .2d  47 i  app .  d i sm .  38  L

ed 2d 40)  is  c lear ly  imposed upon the income of  the corporat ion

wh ich  i s  rece i ved  as  p roceeds  o f  t he  sa le  o f  i t s  t ang ib le  asse ts .
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The fact that the net, amount received by the stockholders

is reduced by Lhe amount of the tax paid by the corporation

does not differentiate this tax from any other corporate tax.

DECISION

The petit ion is denied and the deficiency is aff irmed

together with such additional interest as shall be computed

under section 684 of the Tax Law.

DATED: Albany, New York
March B,  L974

STATE TA)( COMMISSION

\ -'nA^-a.mr 
lcol'*-

COMMISSIONER

COMMISSIONER
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STAT F TAX COt\rtf\,tt SSTON
Mario A.  Procaccino
X0!!CXD(X)GXUDI{O()i0iIiDapRE s roENr
A .  E R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDINGg, ROoi{2t/tA

sT TE C XPU3
AllAl,lY, N. Y. l2lto

AREA CODE 5I8

4 5 7 - 2 5 5 5 , 6 , 7

Remai led:  3/20/74
BlllDr , Albany, Ner,tr, York

ilrreb 8, 197{

!&. & llrt. nrrtley &. 'Blsralr

t{15 rrrt |otr etrit
Irtr Iort1, $r Xsak l00tl

9ear t8r I tltrr. Surlllr

Please take notj-ce of the Dnl8tro|l
of the State Tax Commission enclosed herewith.

Please Lake furLh5lg^ notice that pursuant to
Section(s) 590 of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { nlnthl, ,
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These will be referred to the proper pirty for
reply .

VerTa truly yours,

t ta?t  TAI coMrat3! tox

trrrfrrc urtt .

EDUARO ROOX

ftcREtAtY tO
coMra rSttox

ADOiE33 YOUi iEPLY tO

ut(qr
rtgrt c. trlgrht

E1rc. HEARTNG oFFrcER

cc:  Pet i t ioner ts  Representat ive
Law Bureau
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S?ATE .OF NEW YORK

STATE TAX COIvI,I!'TSSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

HARTLEY L. & MARGERY SAI{UELS

fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency
or  for  Refund of  Personal  Income Taxes
under  Ar t ic le  22 of  the Tax Iaw for  the
Year  1965

DECISTON

Har t l ey  L .  and  Marge ry  Samue ls  f i l ed  a  pe t i t i on  under  sec t i on

689 of  the Tax Law for  the redeterminat ion of  a  def ic iency,

da ted  Sep tember  25 ,  L967 ,  i n  pe rsona l  i ncome tax  under  A r t i c l e  22

o f  t he  Tax  Law fo r  t he  yea r  1965 .

A  hea r ing  was  he ld  on  Februa ry  7 ,  L972 ,  d t  t he  o f f i ces  o f

the  S ta te  Tax  Commiss ion ,  BO Cen t re  S t ree t ,  New York  C i t y ,  be fo re

N ige l  G .  Wr igh t ,  Hear ing  O f f i ce r .  The  pe t i t i one rs  were  rep resenEed

by Melv in  Semel ,  Esq.  The Income Tax Bureau was represented by

Sau I  Hecke lman ,  Esq . ,  (F ranc i s  X .  Boy lan ,  Ese . ,  o f  CounseL ) .

The record of  sa id hear ing has been duly  examined and con-

s ide red

ISSUE

The  i ssue  i n  th i s  case  i s  whe the r  a  c red i t  aga ins t  t ax  as

prov ided in  sect ion 62Q af  the ?ax Law for  taxes imposed by another

s ta te  shou ld  be  q ran ted

l ,  Pe t i t i one rs ,

the stock of. Clarlapood

FINDINGS OF FACT

Hart ley L.  and Margery Samuels,  each owned 25% of

Broadcast ing Corporat ion,  a  Wisconsin corporat ion,
. l
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Judith Schofield owned the other 5O/". Petit ioners and ,Judith

Schofield were, '  at al l  t imes, New York residents. The corpora-

t ion was formed for the purpose of operating a radio station

in the tovtn of l" larchfield, Wisconsin. The corporation \^las

l iquidated. on November 30, 1965. Its assets ttere sold by the

stockholders in  1966.

2.  Pet i t ioners cLaimed a credi t  against  tax on the i r

re turn for  taxes paid to  the State of  Wisconsin,  The to ta l  o f

the tax pald was $7,154.86.  The a lnount  of  credi t  c la imed was

reduced.  to  g4,342.O9 by reason of  the l imi ta t ions of  sect ion 620(b)

of the Tax Law.

3.  l lhe tax in  the amount  of  $7,L54.86 for  which credi t  is

c la i rned is  one-hal f  o f  the amount  of  $L4. '3o9.72 in  taxes paid

to Wiscoirsin by Clarkwood Broadcasting Corporation and which 
'

reduced the stockhotders share of the amounts received in l iqui-

dation by that amount.

4. The tax of Clarkwood Broadcasting Corporation was

computed under Chapter 7L of the Wisconsin Statutes of 1965 and

is measured by net income. For the year involved such net income

inc luded gross receipts  f rom current  operat ions of  $82,54L.25 and

prof i t  f rom the sa le in  t iqu idat ion of  the assets of  the corpora-

t i on  i n  t he  amoun t  o f  $2L7 ,2L2 .67 .

5.  Pet i t ioners asser t ,  and i t  is  not  contested,  that  the

l igu idat ion and sa le of  assets here involved fu l f i l led a l l  the

requi rements of  sect ion 7L.337 of  the Wisconsin Statutes (s imi lar

to section 337 of the rnternal Revenue Code) for the exclusion

(r)

t-

l



3 -

f rom the corporat ion 's  income of  the gains f rom the sa le of

such  asse ts  w i th  the  so le  excep t i on  tha t  t he  sha reho lde rs  o f

the corporat ion were r lo t  res idents of  Wisconsin.  f t re  Wisconsin

S ta tube  exc ludes  ga ins  o r  l osses  i n  such  l i qu ida t i ons  on l y  " to

the  ex ten t  t ha t  such  ga in  o r  l oss  i s  pa r t i c i pa ted  i n  by  Wiscons in

res iden t  sha reho lde rs "  ( sec t i on  71 .337  (1 )  )  .

7 .  Pe t i t i one rs  d id  no t  deduc t  t he  sba te  tax  he re  i n  ques t i on

on  the i r  Federa l  pe rsona l  i ncome tax  re tu rn .

8 .  The  de f i c i ency  i n  i s sue  i s  i n  t he  amoun t  o f  $4 ,342 .O9

w i th  i n te res t  t o  t he  da te  o f  t he  de f i c i ency  o f  $369 .3e  and  l ess

ne t  amoun t  o f  $4 ,632 .77

LUSTONS OF I,AW

The  c red i t  he re  c la i

be al lowed

for  taxes paid to  Wisconsin cannot

The credit provided by New York Tax IEw secLion 620 is

only  for  an income tax upon income both der ived f rom another

state and subject  to  tax in  New York.

In  th is  case the income subject  to  taX in  New York is  a

I i qu ida t i ng  d i v idend  cons ide red  as  the  p roceeds  on  the  sa le  o f

bhe  under l y ing  s tock .  The  i ncome tax  o f  W iscons in  (as  fu r the r

desc r ibed  i n  S : l q1a4co  v !  W isc .  57  Wisc  .  2d  47 ;  app .  d i sm.  38  L

ed 2d 40)  is  c lear ly  imposed.  upon the income of  the corporat ion

wh ich  i s  rece i ved  as  p roceeds  o f  t he  sa le  o f  i t s  t ang ib le  asse ts .
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The fact  that  the net  anrount  received by the s tockholders

is reduced by the amount of the tax paid by the corporat'i-on

does not differentiate this tax from any other corPorate tax.

DECISION

The petit ion is denied and the deficiency is aff irmed

together with such addit ional interest as shall  be computed

under section 684 of the Tax Law.

DATED: Albany, New York
March B,  1974

STATE TA)( COMIiIISSION

COMMISS.IONER

fi"-aia, |C$iN
COMIVIISSf ONER

:'9,

F- l-

;
J

L

COMI"IISSIONER


