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STATE OF NEW YORK
. STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

SEYMOUR SYLVAN

For a Redeterminat ion of a Def ic iency or

a Refund of Personal Income
Taxes under Art ic le (s) 22 of the
Tax Law for the Year(s) 1968

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAII

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an employee of the DePa.rtment of Taxation and Finance, over 18 years of

age, and that on the 5th day of April , L9 74 shie served the within

Notice of Decision (or Determtnat lon) by (cert i f ied) matl  upon Seymour Sy1van

( r e p r e s e n t a t l v e o f ) t h e p e t l t i o n e r l n t h e w l t h l n

proceedinB, bI encloslng a true copy thereof in a. securely sealed PostPald

wrapper addressed as fol lows: Mr- Seymour Sylvan
846 Midtand Road
Oradel l ,  New JerseY 07649

and by depositing same enclosed |n a postpaid properly addressed lilraPPer in a

(post of f ice or off ic ial  depository) under the exctusive care and custody of

the United States Post Off lee Department within the State of New York'

That deponent further says that the sald addressee is the (representat ive

of) pet i t ioner hereln and tha.t  the address set forth on said l t raPPer is the Last

known address of the (representat lve of the) Pet l t loner.

Sworn to before me this

L97 4.

AD-1 .30  (L174)



STATE OF NEW YORK

STATE TAX COfVIMISSION
Mar io  A .  P rocacc ino

TIIAIDIXX)lltXE[trll(, pnes r oer r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

tlr. Srynur Sylvrn
8{6 |lldX.nd ford
OnC.Il, !u ttrrqt

D.rF Ir. tltlvrn t

Please take notice of the

Please take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

of
the State Tax Commission enclosed herewith.

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. 12Zl

AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

Dfte{ I Albany, New york

tflrtl t' 197{

O76tl9

ugrStaf

pursuant to atFtlo$ 69O O!
court to review an advetse decision

{ rhtlrr after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referted
to the proper party for reply.

Very

cc Petitioner's Representative
Law Bureau

l lAtE tat coMrartttot

lrE^trxe uItT'

EDUARD ROOX

3ECIETAiV TO
coMMtS3lofl

AODiElt voui ttPLv T0

AD-r.t2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SEI'}4OUR SYLVAN

for  a  Redeterminat ion  o f  a  Def ic iency
or for Refund of Personal Income Tax

under  Ar t i c le  22  o f  the  Tax  Law fo r
the  Year  1968-

DECISION

Pet i t ioner ,  Seymour Sylvan,  has f i led a pet i t ion for  rede-

terminat ion of  def ic iency or  for  re fund of  personal  income tax

under  Ar t ic le  22 of  the Tax Law for  the year  1968.  ( r i le  No.

B -29181075 ) .

A formal hearing was held before PauI B. Coburn, Hearing

Off icer ,  d t  the of f ices of  the State Tax Cornmiss ion,  80 Centre

S t ree t ,  New York ,  New York ,  o11  Oc tobe r  18 ,  L973 ,  d t  10 :45  A -M-

Petit ioner appeared pro se. The Income Tax Bureau appeared by

Sau l  Hecke lman ,  Esq . ,  ( .Tames  A .  Sco t t ,  Esg .  ,  o f  Counse l ) .

ISSUE

Was  a l l  o f

Seymour Sylvan,

a l locable to  New

bhe salary  income received by pet i t ioner ,

f rom Goldsmi th Bros.  dur ing the year  1968,

York State?

FIIIDINGS OF FACT

1.  Pet i t ioner ,  Seymour Sylvan,  and h is  wi fe

York State nonresident combined income tax return

1968.  They a l located the income received by h im

filed a Ne$l

for the year

from his
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employer ,  co ldsmi th Bros.  based upon the number of  a l leged days

he worked wi th in  and wi thout  New York State dur ing sa id year .

They c la imed that  he worked 277 days dur ing sa id year  of

which 36 days were worked outs ide of  New York State.  He

c la imed  a  re fund  o f  S316 .00  on  sa id  re tu rn .

2.  On September 28,  L97O, the Income Tax Btr reau issued

a Statement  of  Audi t  Changes against  pet i t ioner ,  Seymour Sylvan,

d isa l lowing the a l locat ion of  36 days as days worked outs ide

of New York State during the year 1968 upon the grounds t ime

Spent  at  home was not  a  proper  bas is  for  a l locat ion,  ho ld ing

al l  o f  h is  sa lary  subject  to  tax and therefore imposing addi -

t i ona l  pe rsona l  i ncome tax  i n  t he  sum o f  $L77 .66 .  I n  acco rdance

wi th the aforesaid Statement  of  Audi t  Changes,  i t  issued a

No t i ce  o f  De f i c i ency  i n  t he  sum o f  $193 . I4 .

3 .  Pe t i t i one r ,  Seymour  Sy l van ,  was  a  res iden t  o f  t he  S ta te

New ,Jersey dur ing the year  1968.  He res ided in  a home l -ocated

846 Mid land Road,  Oradel l ,  New Jersey.

4.  Pet i t ioner ,  Seymour Sylvan,  was employed by Goldsmi th

Bros.  as sa les promot ion d i rector  dur ing the year  1968 -  He

rece ived  a  sa la ry  o f  $19 ,998 .98 .  The  company  was  engaged  in

the sa l -e of  s tat ionery suppl ies in  New York State.  The of f ice

at  which pet i t ioner  normal ly  worked dur ing Lhe usual  f ive-day

working week was located j-n New York City. He was in charge

o f  adve r t i s i ng ,  pub l i c  re la t i ons  and  d i sp lay .  Pa r t  o f  h i s

dut ies consis ted of  ed i t ing and lay ing out  an annual  merchandise

ca ta logue .

o f

a t

5. The work performed at his home in New Jersey by petit ioner,
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Seymour Sylvan,  dur ing the year  1968 consis ted of  prepar ing

the annual  cata logue and p lanning and coord inat ing month ly

adver t is ing and d isp lay progrrams.  I t  was more convenient  for

him to perform this work at home since he did not have enough

t ime dur ing the normal  bus iness day and s ince he found i t

d i f f icu l t  to  concentrate at  the company of f ice due to  in ter rup-

t ions caused by phone cal ls ,  meet ings and the dai ly  o f f ice

rou t i ne .

6.  Pet i t ioner ,  Seymour Sylvan,  used one room in h is  home

in New ,Jersey as an of  f ice dur ing the year  1968.  His  employer

furnished him with a drawing table, a drawing lamp and al l

o f f ice and ar t  suppl ies that  he requi red.

7.  Dur ing the year  1968,  pet i t ioner ,  Seymour Sylvan,

spent  36 days work ing at  home.  The 36 days consis ted of  13

Fr idays and 23 Saturdays.  He spent  f ive days dur ing sa id year

work ing at  a  s tat ionery show in  Chicago,  I l l ino is ,  or l  behal f

of his employer, of which one day was Saturday. He worked

a tota l  o f  251 week days dur ing the year  inc lud ing the 13 Fr idays

worked at  home,  p lus one Saturday at  the s tat ionery show.

CONCLUSIONS OF I,AW

A. That the 23 Saturdays worked at home in New Jersey

during the year 1968 by petit ioner, Seymour Sylvan, were worked

there by reason of  h is  necessi ty  and convenience and not  for

the necessi ty  of  h is  enployer  and therefore,  for  purposes of

a l locat ion of  sa lary  income,  sa id Saturdays cannot  be inc luded

by him in computing total days worked in a year or total- days
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worked outs ide of  New York State in  a

the meaning and in tent  o f  sect ion 632

20  NYCRR 131 .16 .

year  in  accordance wi th

(c) of the Tax Law and

B. That the 13 Fridays worked at home in New Jersey during

the year 1968 by petit ioner, Seymour Sylvan, were worked there

by reason of  h is  necessi ty  and convenience and not  for  the

necessi ty  of  h is  employer  and,  therefore,  for  purposes of

a l locat ion of  sa l -ary  income,  sa id days must  be held to  be days

worked within New York State in accordance with the meaning

and in tent  o f  sect ion 632 (c)  o f  the Tax Law and 20 r \ fyCRR 131.16.

C. That the f ive days worked outside of New York State

and noL at home during the year t96B by petit ioner, Seymour Sylvan,

for  purposes of  a l locat ion of  sa lary  income,  Rdy be a l located

as days worked outs ide of  New York State in  accordance wi th

the meaning and in tent  o f  sect ion 632 (c)  o f  the 'Tax Law and

20  NYCRR 131 .16 .

D.  That  therefore,  for  purposes of  a l locat ion of  sa l -ary

income dur ing the year  1968,  pet i t ioner ,  Seymour Sy1van,  worked

a tota l  o f  252 days of  whLch 247 days are considered to  be days

worked in New York StaLe in accordance with the meaning and

in ten t  o f  sec t i on  632  ( c )  o f  t he  Tax  Law and  20  ITYCRR 131 .16 .

E.  That  the pet i t ion of  Seymour Sylvan is  granted to  the

extent  o f  reducing addi t ional  personal  income tax due for  the

year  1968  f rom $L77 .66  to  $169 .11  toge the r  w i th  such  i n te res t

as may be Iawful ly due; that the Income Tax Bureau is hereby
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d i rected to  accord ingl -y  modi fy  the Not ice

Sep tember  28 ,  L97O,  and ;  t ha t ,  excep t  as

i s  i n  a l l  o the r  respec ts  den ied .

DATED: A1bany, New York

Apr i l  5 ,  L974

of  Def ic iency issued

so granted,  the pet i t ion

STATE TAX COMMISSION

COMMTSSIONER

SSIONE

COMMISSIONER


