
STATE OF NEW YORK
STATE TAX COM}4ISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

WALTER WAX & TERRY WAX

For  a .  Rede te rm ina t i on  o f  a .  De f i c i ency
a Refund of Personal Income

Taxes under  Ar t i c le  @)  22

Tax Law for the Year(s) 1966
o f

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

o r

Ehe

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and r,har on the 20th day of August ,  L974, she served the r^r i thin

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Walter & Terry Wax

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceeding, by enctosing a true copy thereof in a securely sealed postpaid

wrapper addressed as foJ-Lows: Iv lr .  & Iv lrs.  Walter Wax
1453 Orchard ferrace
Hil Is ide, New Jersey

and by deposit ing same enclosed in a. postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c iaL  depos i to ry )  under  the  exc l -us ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  a .nd  tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address of the (representat ive of the) pet i t ioner.

Sworn

2oth

E o

a y

before me th is

of August

(L l7  4>

L9  74



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

WALTER I^IA)C TERRY WAX

For a Redeterminat ion of  a Def ic iency
a Refund of Personal Income

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

o f

o f

&

o f

or

theTaxes under Art ic le (s) 22
Tax Law for the Year (s) L966

State of New York
County of A1-bany

Marttra Funaro , being dul-y sworn, deposes and says that

she is an empl-oyee of the Depa,rtment of Taxation and Finance, over L8 years of

age, and that on the 2oth day of August ,  Lg74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) maiL upon RoJcert  W. Taylor,Esq.

(representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securel-y sealed postPaid

wrapper addressed as fol- l -ows: Robert  W- Taylor,  Esq.
160 Broadway
New York, New York 10038

and by deposit ing same enclosed in a postpatd properLy addressed wrapper in a'

(post of f ice or off ic ial  depository) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said l i l raPPer is the last

knor,m address of the (representat ive of the) pet i t ioner.

Sworn

2orh

before me this

of August

to

d a

( t /74)

,  Ln4.



I

STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E 5 I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION'AND FINANCE

BUILDING 9,  ROOM 214,A
STATE CAMPUS

ALBANY, N,Y.122z7

A R E A  C O O E  5 1 8

httCr Albany, New york

sTATE TAX COMMtSStOt I

H E A R I I G  U N I T  .

E O W A R O  R O O K

SECRETARY TO
c o M M t s s t o N

A D O R E S S  Y O U R  R E P L Y  T O

MR.  WRIGHT 457 '2655

MR.  LEISNER 457-2557

MR.  COBURN 457 '2A96

ftrgnrrt 30r 1974

l|r* & lltr. tfrLtrr flut
1153 Orchrrd llrrrast
Illlrldr, tcr ilrnrf

Drnr tlr. O t*r;. lholl

Piease take norice of the DIeltIC
of the St4tg Tax Col,rmission enclosed herewith.

Please take- f lrrther notice that pursuant to
Sectionl" l  690 of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { lbntha
from the date of  th is  not ice.

fnV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
h_ereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
reply .

VerT truly yours,

il@
ll,grrl O. nrlght
HEARING OFFICER

Representat ive

Enc .

cc :  Pe t i t i one r '
Law Bureau

AD-1_.1_2 (8/73)



STATE OF NEW YORK
STATE TAX COM},IISSION

In the l" lat ter of  the Pet i t ion
:

o f
:

LAWRENICE LEVINE & WALTER WAX
:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Bus iness;

Taxes under Art ic le (s) 23 of  the

Tax Law for the Year(s) L966 :

State of New York
County of Albany

Martha Funaro , belng duLy sworn, deposes and says that

she is an empLoyee of the Department of Taxation and Financer over 18 years of

age, and rhat on ghs 20th day of August ,  L974, she served the within

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon l i la l ter Wax

(representat lve of)  the pet l t ioner in the within

proceeding, bI enclosing a true copy thereof in a. secureLy sealed PostPald

wrapper addressed as folLows: Mr. l fa l ter Wax
1453 Orchard Terrace
Ilillside, New JerseY

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a'

(post of f ice or off ic iaL depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representatlve

of) pet i t ioner herein and tha,t  the address set forth on said l i l raPPer is the last

knor^m address of the (representat lve of the) pet i t ioner.

Sworn to before me this

August2Otft day

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

AD-l - .30 (L174)

, L974.



STATE TAX COMMISSTON

M A R I O  A .  P R O C A C C I N O ,  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OT NEW YORK
DEPARTMENT OF TAGTION'AND FINANCE

BUILDING 9,  ROOM 2I4.A
STATE CAMPUS

ALBANY, N.Y. 12?27

A R E A  C O O E  5 I 8

fltflr Albany, New York

sT l tE  TAX COMMTSSTON

HEARI I IG UNIT

E D I Y A R O  R O O K

SECRETARY TO
c o M M t s s t o N

AODRESS YOUR REPLY TO

M R .  W R I G H T  4 5 7 ' 2 6 5 5

MR.  LE|SNER 457-2657

MR.  COAURN 457-2A96

h;n* 3or lt?a

llF. trttff ftn
1*SS erdr;o *trcr
fl,fkMft :t fisrry

nrrr t!. llrlr

Please take notice of the Srul8f0l
of the State Tax Commission enclosed herevrith.

Pl-ease take further notice that pursuant to
Section (s) ?:}il of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { &OtQbf
from the date of this notice.

lny inquir ies concerning the computation of tax
due or refund al lowed in aecord.ance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
reply .

Very truly yours,

Enc .

cc :  Pe t i t i one r '
Law Bureau

W
tlr|l or lffi'Eht
HEARING OF'FTCER

Representat ive

AD-  1 .  12  (8 /7  3 )



iretn oF NE',l YoRK
STATE TAX COMMISSION

In the lvlatter

LAWREiICE I,EVINE

the Petit ion

WAT,TER IiIAX

o f

o f

&
AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business
Taxes under Art ic le (s) 23
Tax Law for the Year(s) 1966

of the

State of New York
County of AlbanY

Martha Funaro, belng duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Flnancer over 18 years of

age, and that on the 2ot:nday of August , L9 74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Lawrence levine

(representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a txue copy thereof in a securely sealed postpaid

r,rrapper addressed as fol l -ows; Mr. Lawrence Levine
5L2O Glenwood Road
Brooklyn, New York 1L234

and by deposit ing same enclosed in a postpald properLy addressed wrapper in a'

(post of f ice or off ic ial  depository) under the excl-usive care a.nd custody of

the United StaEes Post Office Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and tha.t  the a.ddress sef forth on said \ , t t raPPer is the last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

August

AD- l .30  ( t174>

,  Lg74



STATE TAX COMMISSION

M A R I O  A ,  P R O C A C C I N O ,  P R E S T D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

I3UILDtNG 9,  ROOM 214-A
STATE CAMPUS

ALBANY,  N ,Y .122n

A R E A  C O O E  5 1 8

ihta0 I albany, New york

llrgnrt l0r 1t?{

Veqf truly yours,

STATE TAX COMMISSION
HEARING UNIT  '

EDWARD ROOK
SECRETARY TO
coMMtss toN

ADDRESS YOUR REPLY  TO

MR.  WRIGHT 457 '2655

MR. LEISNER 457-2657

MR. COBURN 457-2496

k. Itnr$rn l.vilm
Clll0 CLmot Ssl
&odfrynr lr fiods lltt.l

fiilt ilF. trul,trl

please take notic,e of the ffimm;
of the State Tax r3ommission enclosed herewith.

Please take.fgrthrer notice that pursuant to

;:::::lS] ii'"o,,=. to,".,ili :l'.3?:,31'a"lll
sion must be commr=nced within a HrtDf
f rom the date of  i :h is  not ice.

fnV inquiries eoncerning the computation of tax
due or refund al lowed in aecordance with this
decision or concerning any other matter relative
hereto may be add::essed to the undersigned.
These wil l  be referred to the proper pirty for
rep1y.

Enc .

ec :  Pe t i t i one r ,
Law Bureau

W
ftgrl O, trltDt
HEARING OFFTCER

Representat ive

AD-1 .  L2  (8 l73 )



ite,tu oF NEw Y.RK
STATE TAX COMMISSION

In the lvlatter of the Petit

o f

LAWRENCE LEVINE & WALTER

ion

wAx :

:
For a Redeterminat ion of a Def ic iency or
a Refund of Unincorporated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes  under  Ar t i c le  (s )  23 of the
Tax Law for the Year(s) L966 :

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says tha.t

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 2Othday of August ,  L974, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) maiL upon Robert  levine, C.P.A.

(representat ive of)  the pet l t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed PostPald

rrrapper addressed as fol- l -ows: Robert  L,evine, C.P.A.
5120 Glenwood Road
BrooklYn, New York L1234

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a'

(post of f ice or off ic iaL deposltory) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representattve

of) pet i t ioner herein and tha.t  the address set forth on said wrapper is the Last

known address of the (representat ive of the) pett t loner.

Sworn to before me this

August20th day of

AD-1 .30  (1174)

,  L97+



STATS OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

LAWRENCE LEVINE and WALTER wAx :

for a Redetermination of a Deficiency :
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law :
for  the Year  L966.

:

DECISION

In the Matter of the Petit ion

o f
WALTER WAX aNd TERRY WAX

for a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for the
Year  L966 .

Petit ioners, Lawrence Levine and Walter wax, have f i led a

petit ion for a redetermination of a deficiency or for refund of

unineorporaLed business taxes under Art icle 23 of the Tax Law

for  the year  L966.  ( r i le  rvo.  2667)  .

Petit ioners, Walter Wax and Terry Wax, have f i led a petit ion

for a redetermination of a deficiency or for refund of personal

income taxes under Art icle 22 of the Tax Law for the year L966.

(F i l e  No .  534051_54)  .

A formal hearing was held before Nigel- G. Wright, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  80 Centre

S t ree t ,  New York ,  NewYork r  o r r  Sep tember  11 ,  L973 ,  d t  9 :15  A .M. ,

and on November 15,  1973,  dt  3 :00 P.M.  At  the September hear ing,



2

both Lawrence Levine and Walter Wax appeared. At the November

hearing, only Lawrence Levine appeared. At both hearings, the

Income Tax Bureau was represented by Saul Heckelman, Esq.,

(F ranc i s  X .  Boy1an ,  Esg . ,  o f  qounse l ) .

ISSUES

I. Were Lawrence Levine and Vilalter Wax engaged in a partner-

ship subject to the unincorporated business tax, during the year

1966?

II. Should Walter Wax and Terry Wax, nonresidents of New York,

have included in their personal income tax for the year L966, the

receipt of partnership income from the partnership of Lawrence

Levine and Wa1ter Wax.

FTNDINGS OF FACT

1.  For  the year  1966,  a U.S.  par tnership return was f i led

under the name of Lawrence Levine and Walter Waxn L464 East 85th

Street ,  Brooklyn,  New York,  ind icat ing a to ta l  income of  $221459.77.

The return was signed by Lawrence Levine, a New York State resident,

but not by Walter Wax, a New Jersey resident. No New York State

partnership return was f i led by Lawrence Levine and Walter Wax for

the year  L966.  In  addi t ion,  Wal ter  Wax and h is  wi fe ,  Terry  Waxn d id

not report in their income for the year 1966, receipt of any partner-

ship income from the partnership of Lawrence Levine and Walter Wax.

2.  On February 24,  1970,  the Income Tax Bureau issued a

Statement of Audit Changes against Lawrence Levine and Walter Wax,

imposing unincorporated business tax for the year 1966, upon the

grounds that Lawrence Levine and Walter Wax had been engaged in a

partnership during said year, the income from which was subject
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to the unincorporated business tax.  fn  addi t ion,  i t  imposed a

penalty for fai lure to f i le a New York State unincorporated busi-

ness tax return for L966. In accordance with the aforesaid

Statement ,  i t  issued a Not ice of  Def ic iency in  the sum of  $2,629.44.

3. On February 24, LglO, the Income Tax Bureau also issued a

Statement of Audit Changes against Wal-ter Wax and Terry Wax,

imposing addit ional personal income tax for the year 1966, upon

the grounds that they were I iable for tax upon the receipt of

partnership income from the partnership of Lawrence Levine and

Walter Wax. In aecordance with the aforesaid Statement of

Audi t  Changes,  i t  issued a Not ice of  Def ic iency in  the sum of

$2 ,377  . 94 .

4. During 1966, Lawrence Levine was president of the

Delta National Corporation, a holding company. Walter Wax

was employed by A. T. Brod and Compdriy, a member of, the New York

Stock Exchange.

5. Lawrence Levine claimed that no New York State partnership

return had been f i led for the year L966, because it  was not

reguired, that he and Wa1ter wax had been engaged, not in a

partnership, but a joint venture mainly involved in the purchase

and sale of a few securit ies, that no partnership cert i f icate

was ever fi1ed with the county cl-erk. He further contended that

there was no continuity, frequency or regularity of activit ies

and that  the t ransact ion y ie l -d ing the $22,459.77,  was basica l ly

a "one shot" deal - a stock transaction in which he and Walter Wax

pooled their individual monies. Walter Wax agreed with Lawrence

Levine as to the aforementioned claims.
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6. The U.S. partnership return in the narne of Lawrence Levine

and Walter Wax indicated that the income derived thereupon was

divided equally between the two partners. I t  also indicated

the paymenL of rent and travel expenses. When questioned about

this return, Lawrence Levine answered alternatively that i t  had

been f i led in error or that he may have signed a blank return,

or that i t  had been f i led str ict ly for the purposes of balancing

off the transaction between himself and Wa1ter Wax. The Internal

Revenue Service audited the return and disal lowed a port ion of

the claimed travel expenses. No explanation was given as to why

Wal ter  Wax had not  s igned the U.S.  par tnership return.  F ina l ly ,

Lawrence Levine, contended that he did not remember what had

taken place during J-966 and that al l  he could recall  was that he

and Wa1ter Wax may have had one or two transactions involving

the purchase and sa le of  secur i t ies.  Again,  Wal ter  Wax was in

agreement  wi th  Mr.  Lev ine 's  content ions.

CONCLUSIONS 9F I,Ary

A. The testimony of Lawrence Levine and Walter Wax, $/as

not  be l ievable.

B. That during L966, Lawrence Levine and Walter Wax l/'tere

engaged in a partnership, the income from which was subject to

the unincorporated business tax.

c. That Walter Wax and Terry Wax received income from a

business conducted in New York and such income is taxable to them.
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D. That the petit ion of Lawrence Levine and Walter Wax and

the petit ion of l{a1ter Wax and Terry Wax are denied, and the

not ices of  def ic iency,  issued Eebruaty 24n L97O'  are susta ined.

DATED: Albany, New York

August 20, L974

STATE TAX COMMISSION

4"
PRESIDENII

COMII4TSSIONER

COMMISSIONER


