
STATE OF NEI^I YORK
STATE TAX COMMISSION

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

In  t he  Ma t te r  o f  t he  Pe t i t i on

o f

Wff,LIzu4 F. ZIMMR,MAN
and

For a R"F"qtEffflAt9o' zol4f{B{t5i",,cy or
a Refund of Personal Income
Taxes under Art ic le (sr)  22 ot
Tax  Law fo r  Lhe Year (s )  L967,  1968

1e6e.

the
and

Sta te  o f  New York
County of Albany

,Janet Mack , being duly sworn, deposes and says thaE

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 3oth day of OctOber ,  lTlL ,  she served the within

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Wil l iam F. Zimmerman

a n d c o 1 e t t a C . Z i m m e r m a r { f f i ) t h e p e t i t i o n e r i n t h e w i t h i n

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa ld

\rrapper addressed as fol lows: Mr. & l {rs.  Wil l iam F. Zimrnerman
7OO9 Culver Avenue
Fort Worth, Texas

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w iEh in  the  StaLe o f  New York .

That deponent further says that the said addressee is the {ee8lgl5€drklve

l !8) pet i t ioner herein a.nd that the address set forth on said wraPPer is the Lest

known address of the ($g319geg**ki$A1gf<***) petitloner.

Sworn to before me thls a

AD-1 .30  (1174)



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

. STATE OF NEW YORK ' :
.DEPARTMENT OF TA)(ATION AND FINANGE

BUILDING 9,  ROOM 2t4-A
STATE CAMPUS

ALBANY, N,Y, 12?27

A R E A  C O O E  5 I 8

Df,tllDr Albany, New York

Oetobtr l0r 197{

sTATE TAX COMMt39tOrl
HEARII{G UT{IT

EDWARO ROOK
SECRETARY TO
coMMlssroN

AOORESS YOUR REPLY TO

MR.  WRTGHT 457 -2655

MR. LEtSNER 457-2657

MR.  COBURN 457 -2896

!{r. t tlrr. ill"llr.ril t. El,mrnrn
7009 €:ulvrr A\rtnr€
fort, l|ofthr Texm

Dttr Xr. t ||rf . ELnarttnr
Please take notice of the Dl6tltfr
of the State Tax Commission enclosed herevrith.

Please take further notice that pursuant to
section (t) 600 of tha Tax r,aw, any
proceeding in court to review an adverse deci-
sion must be commenced within { mnthff rom the date of  th is  not ice.

fnV inquir ies concerning the compuLation of tax
due or refund al lowed in accord.ance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
rep1y .

Enc .

Pe t i t i one r ' s  Repr
Law Bureau

entat ive

AD- l- . L2 (8l t Z)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

WILLIAI\4 F. ZIMI{ERMAN
and

COLETTA C. ZIMMERNIAN

for a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Article 22 of the Tax Law for the
Year  L967,  1968 and L969.

DECISION

William F. Zimmerman and Coletta C. Eirrnennan filed a petition

for the red.etermination of a deficiency in personal income tax under

Article 22 of the Tax Law for the years 1967, 1968 and L969. (Fite

No. 9-44L56657). I tre petit ioners have consented, in l ieu of a

hearing, to a review by the State Tax Commission of the f i le of

the Ineome Tax Bureau with respect to such deficiency. Such f i le

has been duly examined and considered.

ISSUE

The issue in this case is whether receipts from Federal Govern-

ment pensions are includible in the income taxable to New York of a

person who became a New York resident for the first time after he

retired from Federal service.

FINDINGS OF FACT

1. Petit ioners, Wil l iam F. Zimmerman and Coletta C. Zirnrnerman,

filed New York State income tax resident returns for the year 1967

on Apr i l  15,  1968,  for  tJ ie  year  1968 on Apr i l  13,  1969,  and for  the

year L969 on Apri l  13, 1970. Ttrey did not include on said returns

retirement pay received due to Wil l iam F. Zimmerman's service in

the United States Armed Forces.
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2. On Apri l  12, L971, the Income Iax Bureau issued a Statement

of Audit Changes against petit ioners, Wil l iam F. Zimmerman and

Coletta C. Zimmerman, imposing New York State personal income tax

on retirement pay received by them. In accordance with the afore-

eaid Statement of Audit Changes, a Not, ice of Deficiency was issued

in  the  sum o f  $2 ,L91 .85 .

3. Petit ioner, Wil l iam F. Zimmerman, while a nonresident of

New York State, served in the armed forces of the United States and

retired. He became a resident of New York State in February L967

and in L967, 1968 and L969, received retirement pay from the United

S ta tes .

4. Although the terms of the Federal pension are not in

evidence, i t  is presumed that payments are to be made only during

the l i fe  of  pet i t ioner  or  the l i fe  of  h is  c lose re la t ives.

CONCLUSIONS OF I,AW

A. That the retirement pay in question is taxable to petit ioner,

Wil l iam F. Zimmerman, a resident of New York, even though it  is

attr ibutable to services performed before petit ioner became a

New York resident. A resident of New York is taxed upon his adjusted

gross income as defined in the Federal Internal Revenue Code (section

6Ll, 61-2 of the Tax Law).

Although a person becoming a resident of New York will not be

taxed on income accruing to him prior to his beginning such resi-

dence, the income in question is retirement pay presumably contingent

upon pet i t ioner 's  surv iva l  and is  not  subject  to  aeerual .

Furthermore, the petit ioner's argument that he is entit led to

the same benefits as recipients of pensions from the State of New

York is not well  taken. Ttre exemption of State pension is e>rpl icit ly

recogn ized  i n  sec t i on  612 (c ) (3 )  o f  t he  Tax  Law and  i n  sec t i on  110 (1 )
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of the Retirement and Social Security Law and cannot be extended to oih",
, .

pensions' Furthermore, the exemption of State pensions has a basis in

constitut ional law (see New york constitut ion Art icle s, section 7 and

Article 16, section s and united states constitut ion, Art icle I, ,section I0l.

Any claim that the dist inction between State pensions and pederat pensioris

violates the equal protection clause, the due process clause orithe Fourth

Amendment of the United States Constitution cannot be passed upon by the

State Tax Commiss ion.

B. Petit loners fi led their 1967 Income Tax return on April rs.

1968 .Thes ta temento faud i t changes fo r1967 , l968and1969t l v .assen t

r the Statute of Umitation$'.

C. That the petition of Wtrlliam E . ZLmmerlnan and Coletta C.

Zimmerman is denied and the Notice of Deflciency issued on April I2, Ig71,

is sustained.

DATED: Albany, New yrrk

October gO, Ig74
STATE TA)( COMMISSION

-


