
STATE OF NEI{ YORK
STATE TN( COMMISSION

In  the Ma. t ter  of  the Pet l t lon

o f

AI,AN H. BAUER

For a Redeterminat ion of a Def ic lency
a Refund of Personal Income

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

o f

or

theTaxes under Art ic le (x) 22
Tax Law for the Year(gd L967

State of New York
County of Albany

iIANET IUACK , being dul-y sworn, deposes and says thet

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the $th day of DeCember ,  Lg 75, she served the within

Norice of Decision (xmlle*rmdxxkiotul by (certified) mail upon Solomon P. elushak

(representat ive of)  the pet lEloner in the within

proceeding, by encloslng a true copy thereof in a secureLy sealed postpald

nrapper addressed as fol lows: Solomon P. Glushak, Esg.
275 Madison Avenue
New York, New York 10016

and by deposlt lng same enclosed ln a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  deposltory) under the exclueive care and custody of

the United States Post Off lce Department ntthin the State of New York.

That deponent further sa.ys that the said addressee ls Ehe (representat lve

of) pet l t ioner heretn and that the address set forth on sald l t raPPer ts the laet

known address of the (representat ive of the) pet i t ioner.

Sworn

Brh

before me thleto

d a

AD-1 .30  (U74)
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STATE OF NEI{ YORK
STATE TAX COMMISSION

In the MaEter of the Pet l t lon

o f

AI,AIV H. BA1IER AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

For a Redeterminat lon of a Def ic lency or
a Refund of PerrsonaL fncome
Taxes under Article fr) 22 of the
Tax Law for the Year(f) L967.

Sta.t,e of New York
County of Albany

JII{ET UAST ,  being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 1"8 years of

age, and that on the26th day of SOVembef ,  f \5,  she served the withln

N o t i c e o f D e c i s i o n f f i b y ( c e r t i f i e d ) m a i 1 . u p o n A I , A ! I f i . B A I ' E R

ffi the petltioner in the wlthln

proceeding, by encloslng a true copy thereof in a securely sealed PostPald

rcrapper addressed as follows: Iql. ALan E. Bauef
69 West Ttst Street
i{er Yorkn tlu* YonU LOO23

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a

(post of f ice or off ic ia. l  deposltory) under the exctusive care and custody of

the United States Post Off lce Department l r i th in the State of New York.

Tha.t deponent further says tha.t the sa.id addressee is the fi111tr3ggilmffi

$l$ pet l t ioner hereln and that the address set forth on sald l t raPper is the last

known address of the ffi petltloner.

Sworn t,o before me thle

26t1t^ day of lgey

AD-1 .30  (L174)

, L979



STATE OF NET{ YORK
STATE TAX CO},IMISSION

In the Ma.t ter of  the Pet l t ion
:

o f

ALA![ H. BAUNN 
:

:
For a Redetermlnat, ion of a Def ic lency or
a Refund of Personal Incomd

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes under Art ic le (* 22
Tax Law for the Yearf t)1967.

of the

State of New York
County of Albany

JATIEI },TACK ,  belng duly sworn, deposes and says that

she ls an empl-oyee of the Depa.rtment of Ta.xation and Finance, over 18 years of

age, and that on the 26tb day of Novembef , Lgl| , she served the wlthln

N o t i c e o f D e c i s i o n W b y ( c e r t i f i e d ) m a i 1 u p o n s o I s ! { o l t P .

oLusHAK, ESQ,. (representaElve of)  the pet l t ioner in the wlthi .n

proceedlng, bJr enclosing a true copy Ehereof in a securely sealed postpald

lrrapper addressed as follows: SOlOmOn P. GlUghak, Seq.
50 Sast &Axd $treet
New Yonk" l{ew Vork

and by deposit ing aame enclosed ln a postpald properLy addressed wrapper ln a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Post Off ice Department withln the State of New York.

That deponent further says that the sa. id addressee is the (representattve

of) petltioner hereln and that the address set forth on said \ilra.PPer is the last

knor^m address of the (repreeentatlve of the) Petltloner.

Sworn to before me thls

26t.b daY of g6y

AD-1 .30  (L174)



. i t a r \ r l ,  V ,  a t | . t d  r W J l t \

DEPARTMENT OF TAXATION AND TINANCE
t TA rE  lA r  coMMrSSro f .

XEAR| l {C  U t { tT

PAUL GREENBERG
tEcns rARV fo
coMMt93 r0x

STATE TAX COMMISSION ?

. ]AMES H. TUI,LY, TTROT F'RESIDENT
MILTON KOERNER ,

BUTLD|NG 9 ,  ROOM 107
STATE CAMPUS

ALBANY, N,Y, 12?,27

A R E A  C O O E  5 I B

AOORESS YOUR REPLY

Mr.  Wr ight
Mr. Coburn
Mr .  Le i sne r

(518 )  4s7 -3336
Albany, New York

trov$rr S, fg?ti I BllFr

lD. llrB f. trnc
59 trrt ?lat ttnmt
fw fcfn lar [rl 1{!0$

Dmr l&" lrnrr

Please take notice of the DtrSI$t
of the State Tax Commission enclosed herer,yith.

Please take further notice that rrursuant to
section (tr) 0gO of thl .Iax Law, any
proceeding in court to review an adverse deci-
sion must be eommenced within b ntbl
f rom the date of  th is  not ice

Any inquir ies concerning the computation of tax
due or  re fund a l lowed in  accordance wi th  th is
< lec is ion or  concern ing any other  mat ter  re la t , ive

'heret6 may be addressed to the unders igned.
Tlrese wil l  be referred to the- proper party for
reply.

L 6wrr
Enc.

cc :  Pe t i t i oner ' s
Law Bureau

HEARING OFFICER

Representat ive

AD-1 .12  (8 /73 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ALAN H. BAUER

for Redetermination of Deficiency
or for Refund of Personal Ineome
Tax under Art icle 22 of the Tax
Law for  the Year  1967.

DECISION

Pet i t ioner ,  A lan H.  Bauer ,  has f i led a pet i t ion for  redeter-

mination of deficiency or for refund of personal income tax under

Ar t i c l e  22  o f  t he  Tax  Law fo r  t he  yea r  1967 .  (F i1e  No .  13 -2585388 . )

A formal hearing was held before Paul B. Coburn, Hearing off icer,

at the off ices of the State Tax Commission, 2 World Trade Center,

New York,  New York,  on March 2L,  L974,  dt  LO:45 A.M.  Pet i t ioner

appeared by Solomon P. Glushak, Esq. The fncome Tax Bureau

appeared by Saul  Heekelman,  Esq. ,  (Francis  X.  Boylan,  Esq. ,  o f

Counse l ) .

rSSUE

. .,.{

I

Is  pet i t ioner ,

taxes due from Bauer

Alan H. Bauer, I iable for unpaid withholding

& Convtay,  Inc.  for  the year  L967?

FINDINGS OF FACT

I. Bauer & Conway, Inc. fai led to pay over to the Ineome Tax

Bureau, New York State personal income taxes withheld from its

employees for the months of September, October, November and

December,  L967 in  the to ta l  sum of  $957.70.  The corporat ion

is  present ly  defunct .

2 .  on Apr i l  L4,  Lg7I ,  the Income Tax Bureau issued a State-

ment  of  Def ic iency against  pet i t ioner ,  AIan H.  Bauer ,  imposing a

penalty equal to the amount of New York State withholding taxes
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due from Bauer & Conway, Inc. for the year L967, upon the grounds

that he was a person required to eollect, truthful ly account for

and pay over  sa id taxes and that  he wi l l fu l ly  fa i led to  do so.

In  aceordance wi th  the aforesaid Statement  of  Def ic iency,  i t

issued a Not ice of  Def ic iency against  h im in  the sum of  $957.7O.

3.  Bauer  & Conhray,  rnc.  was incorporated in  Apr i l ,  1967 by

petit ioner, AIan H. Bauer, and Arthur Conway. T1€ purpose of the

corporat ion was to  conduct  an adver t is ing business.  Each of  sa id

individuals owned 50% of the stock of the corporation. Ihey were

directors of the corporation. Arthur Conway was the president

and t reasurer  of  the corporat ion.  Pet i t ioner ,  A lan H.  Bauer ,

was the vice-president and secretary of the corporation. TLre

corporation never held any stoekho'Iders' or directors' meetings

af ter  i ts  incept ion.

4. From Apri l ,  L967 unti l  March, 1968, Arthur Conway managed

the f inancia l  and product ion aspeets of  the corporat ion 's  bus iness.

He purchased serv ices,  pa id b i l ls ,  s igned checks and s igned tax

returns. His former accountant acted as accountant for the

corporat ion.

5.  From Apr i l ,  1967 unt i l  March,  1968,  pet i t ioner ,  AIan H.

Bauer ,  managed the creat ive work of  the corporat ion 's  bus iness.

He did not sign any corporate checks, although he had the authority

to do so. He did not sign any tax returns. He did not have any-

thing to do with the f inancial affairs of the corporation. He was

not aware in L967 that there were any unpaid creditors or withhoJ-ding

taxes. In the spring of 1968, when he became aware of the adverse

f inancia l  condi t ion of  the corporat ion,  he terminated h is  re la t ion-

ship with i t  and transferred his stock and interest in i t  to

Arthur Conway in consideration for Arthur Conway indemnifying

him against cl-aims for withholding taxes and certain other l ia-

b i l i t i e s .
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CONCLUSIONS OF LAW

A. Tt rat  pet i t ioner ,  A lan H.  Bauerr  was not  a  responsib le

of f icer  who wi l l fu l ly  fa i led to  co l lect ,  t ru thfu l ly  accor :nt  for

any pay over New York State withholding taxes due from Bauer &

Conway, Inc. for the months of September, October, November and

December, 1967, and therefore a penalty equal to the total amount

of the unpaid withholding taxes should not have been assessed

against him in aecordance with the meaning and intent of sections

674 ,  685  (1 )  and  685  (g )  o f  t he  Tax  Law.

B. That the petit ion of AIan H. Bauer is granted and the

Not ice of  Def ic iency issued Apr i l  14,  I97I ,  is  cancel led.

DATED: Albany, New York

November 26, 1975

STATE TAX COMMISSION

COMM]SSIONER

COMMISSIONER


