
STATE OF NEW YORK
STATE TAX COMMISSION

In the l"latter of the Petltion

o f

DOMINICK GUIDICE

For a Redeterminat lon of a Def lc iency or
a Refund of Personal Income
Taxes under Art ic le 6) 22 of the
Tax Law for the Year(tr) 1966

AFFIDAVIT OF I'{AILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Janet Macq betng duly sworn, deposes and says tha.t

she is an employee of the Department of Taxation and Financer over 18 years of

age, and thar on the loth day of February , Lg75, she served the within

Norice of Decision St:OeextrftfixSar$ by (certified) maiL upon Dominick Guidice

(f€ttsgxdilea*f60e<Snl) Ehe Petitioner in the wtthin

proceeding, by enclosing a true copy thereof in a. securely seaLed postpald

!'rrapper addressed as folLows : IvIr. Dominick Guidice
13 Marshal l  Drive
Selden, New York

and by depositing same enclosed ln a postpald properLy addressed wrapper ln a.

(post office or official deposltory) under the exclusive care and custody of

the United States Post Off lce Department within the State of New York.

That deponent further says that the said addressee is the (lgplxrreug:t!€

:6F) petltioner hereln and that the address set forth on sa.fd wraPPer is the last

known address of the (regcrEnro**pcofxtbe! petitloner.

Sworn to before me this

LOth day of February , Lg'75.

AD-1.30  (L174>



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DOMINICK GUIDICE

For a Redeterminat ion of a Def ic iency
a Refund of Personal Income
Taxes under  Ar t i c le ($  22
Tax Law fo r  the  YearG*  L966.

o f

Sta te  o f  New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she is an employee of the Department of Ta,xaEion a.nd Finance, over 18 years of

age,  and tha t  on  the  29 thday  o f  i lanuary  ,  L975,  she served the  w i th in

Notice of Decision fueefiosloaffxx}< by (certif ied) rnail upon DOMINICK GIIfDICE

:fupooe*msdksc#* the petitioner in the wlthin

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as folLows: Mr. Dominick Guidice
20 Yarmouth Lane
Nesconset, New York LL767

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says tha.t the sa,id addressee is the dxgoggtffix

oS) pet l t ioner herein and that the address set forth on said \ ' t raPper is the last

known address of the :(xcryueercfaeoffx>oeoOre) petitioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

or

the

Sworn to before me this

29Eh day of i lanuary , L97*

A ;-T)r -, . ; ,-,-. , t- . , ' i , , ' '  7' .1,^..,-),  q--
:

AD-1 .30  (L (74 )



STATE OF NEW YORK
STATE TAX COMMISSION

In  the MaLter  of  the Pet i t ion

o f

DOMINICK GUIDICE

For a Redeterminat ion of a Def ic iency or
a. Refund of Personal Income
Taxes under Art ic le (gI 22 of the
Tax Law fo r  the  Year6*  L966.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of A1bany

JANET MACK , being du1-y sworn, deposes and says Ehat

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 2g1'! ; 'day of January ,  L975, she served the within

Notice of Decision 6sn<Ra$*moabis00 by (certified) mail uponMORTIMER iI. I{ATKINS,

(representat ive of)  the pet i t ioner in the within

proceeding, bI enclosing a true copy thereof in a secureLy sealed postpaid

wrapper  addressed as  fo l lows:
Mortimer i I .  Natkins, EsQ.
Bnpire State Building, Suite 3020
350 fifth Avenue
New York, New York IOOO1

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ia. l  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

Tha.E deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said l i t ra.PPer is the last

known address of the (representat ive of the) Pet l t ioner.

ESQI

Sworn

29t}r.

to  before

d a y  o f

me this

January

AD-1 .30  (L /74>

,  Lg75
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STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E i l I

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDING 9, ROOM 2llt-A
STATE CAMPUS

ALBANY.  N .Y ,12U7

A R E A  C O O E  5 1 8

DftD I Albany, Ner,r
ttrlrryt lt,

' STATE
DEPARTMENT OF

9F NEW .YOR|(
TAHTION AND FINANCE

s tAtE TAX COMMISSTOl {
a

HEARII IG UNtT

EOWARO ROOK
SECRETARY TO
coMMrs9 roN

ADORESS YOUR REPLY TO

MR. WRrGH T 457-26s5

MR. LEISNER 457-2637
MR. COSURN 4574896

York
lt?!

I3. Diltnldr Outrdlcr
tO ttmntf, lrnr
lrloolmtr tnr lort lt?f?

Dmr tr. cul{lorr

Please take notice of the DHITIC
of the State Tax Commission enclosed heremrith.

Please take further notice that pursuant to
Section (3) 8'O of tha Tax Law, any
proceeding in court to' reVienar an adverse deci-
sion must be commenced within I rOatlf
from the date of this notice

tny inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or eoncerning any other matter relative
h_ereto may be addres,sed to ttre undersigned.
These wil l  be referred to the proper pirty for
reply .

Enc .

cc :  Pe t i t i one r '
Law Bureau

s Representative

l .

A D - 1 . 1 2  ( 8 / 7 3 )



STATE

STATE

OF NEIf YORK

TAX COMMISSION

In the Matter of the Petit ion

o f

DOMINICK GUIDICE

for Redetermination of Deficiency or
for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the Year  L966.

DECISION

Pet i t ioner ,  Domin ick Guid ice,  has f i led a pet i t ion for

redetermination of deficiency or for refund of personal income

tax under  Ar t ic le  22 of  Lhe Tax Law for  the year  L966.  (F i le

No.  11-1338393) ,  A formal  hear ing was held before PauI  B.  Coburn,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

80 Centre Street, New York, New York, ort March 23, Lg73, dt

9:0O A.M. Pet j - t ioner  appeared by Mort imer  J .  Natk ins,  Esq.

The Income Tax Bureau appeared by Saul Heckelman, Esq. ('James A.

Sco t t ,  Esq . ,  o f  Counse l ) .

ISSUE

Is petit ioner, Dominick Guidice, l iable for unpaid New York

State withholding taxes due from The Slag Company of America,

Inc.  for  the year  L966?

FINDINGS OF FACT

1. The SIag Company of America, Inc. fai led to pay over

to the Income Tax Bureau, New York State personal income taxes

withheld from its employees for the year 1966 in the sum of

$995.90.  The corporat ion is  present ly  defunct .

I
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2. On September 29, 1969, the Income Tax Bureau issued a

Statement of Deficiency against petit ioner, Dominick Guidice,

equal to the amount of New York State withholding taxes due from

Ihe Slag Company of America, Inc. for the year L966 upon the

grounds that he was a person required to col lect, truthful ly

account for, and pay over said taxes and that he wil l ful ly fai led

to do so.  f t  accord ingly  issued a Not ice of  Def ic iency against

h im  in  the  sum o f  $995 .90 .

3. Petit ioner, Dominick Guidice, was employed by l lhe SIag

Company of  Amer ica,  Inc.  in  June,  L94O. He was h i red as of f ice

manager and bookkeeper. In 1956, he was given the t i t le of

vice president of the corporation. His employment was terminated

in November, 1966, when the company went out of business. He

did not own any stock in the corporation. He was not a director

of the corporation. He received a f ixed union scale salary

each week from the corporation. He did not sign any corporate

tax returns.

4. Martin McGowan was the president and f i f ty percent stock-

hotder of The Slag Company of America, Inc. during the year L966.

Although petit ioner, Dominick Guidice, was vice president of the

corporaLion and cosigned checks and notes with Mr. McGowan, he

was a subordinaLe off icer whose activit . ies \^/ere subject to the

dictates of Mr. McGowan, and while Mr, McGowan obtained information

and cooperation from petit ioner, Dominick Guidice from time to t ime,

pet i t ioner ,  Domin ick Guid ice,  had no author i ty  to  make decis ionsr :45
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to which creditors or which taxes should or should not be paid.

It was l"Ir. McGowan who made the final decisions as to whictr

creditors and which taxes should or should not be paid.

CONCLUSIONS OF LAW

A. Tkrat petit , ioner, Dominick Guidice, ?s vice president,

off ice manager, and bookkeeper of The Slag Company of Anerica,

Inc. ,  was not  a  person requi red to  co l lect ,  t ru thfu l ly  account

foc, and pay over New York State personal income withholding taxes

due from said corporation for the year L966, in accordance with

tlre meaning and intent of sections 674 and 685 (1) of the Tax Law,

since he acted only in a subordinate capacity, had no voice in

the policy or decision making process and had no authority to

determine which creditors or taxes should be paid. Sherwood v.

Uni ted States of  Amer ica,  65-2 USTC t t9530,  ,

Dec i s i on  S . f .C . ,  Augus t  I ,  1972 .

B. Ttrat since petit ioner, Dominick Guidice, was not a person

required to col lect, truthful ly account for, and pay over New York

State personal income withholding taxes due from Ttre SIag Company of

Arnerica, rnc. for the year 1966, therefore, a penalty equal to the

total amount of unpaid withholding taxes was improperly assessed

against him in accordance with the meaning and intent of section 685 (g)

of the Tax Law.

C. That the petit ion of Dominick

Not ice of  Def ic iency issued September 29,

Guidice is granted and the

L969 ,  i s  cance l l ed .

STATE TA)C COMMTSSIONDATED: Albany, New York

i lanuary 29, L975

COMMISSTONER


