
STATE OF NEW YORK
STATE TN( COMMISSION

In the llatter the Pett t lon

WILLIAII4 IJ. and ELEANOR HARIT@NAY .
For a Redetermtnation of a Deflctency or
a Refund of Personal Ineome :
Taxes under Art icle (si 22 of the
Tax Law for the Year(x) L963. :

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

.TAt.i[ET IIIACK , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Flnance, over 18 yeare of

age, and that on the3rd day of June , L9 75, she served the wlthln

Norice of Decislon (ou<lrgqltnmOu* by (certifled) mail uponWXLLIAI'{ I.,. and

ELEASIOR HARI,IONAY (x@ the petltloner in the wlthln

proceeding, by enclosing a true copy thereof ln a eecurely sealed postpald

lrrapper addressed as follows: llr. and l{rs. William L. Ilarmonay
1115 Clifton Avenue
Clifton, tilew Jersey 07013

and by deposlttng same encloeed ln a postpatd properLy addreeeed wrapper Ln a.

(post office or offtctal depoeltory) under the exclueive care and custody of

the United States Post Off ice Department wlthln the State of New York.

That deponent further says that the eaid addressee ie the @arll0lE

rS petltloner hereln and tha.t the address eet forth on sald wrapPcr te the 1a.et

knoqrn address of the Sppeexrao&r>o6<*k$ petltLoner.

Sworn to before me thls

o f

o f

AD-1 .30  ( t / 74 )



STATE OT NqT' IORK
STATE TAIT CO}OIISSION

.--tn the Matter of the PetltLon

o f
:

WILLIAITI L. and ELEAIIOR HARMONAY

For a Redeterntnatlon of a Deficiency or
a Refund of Personal Income :
Taxes under Articte 6e* 22 of the
Tax Law for Ehe Yearft* 1963. :

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTI,FIED) MAIL

State of New York
Cotfnty of Albany

JAATET MACK , belng duly sworn, deposes and says that

ehe ls an employee of the Department of Ta.xation and Finance, over 18 years of

age, and that on the 29t-?t day of 'May , L975 , she served the within

Notlce of Declslon (cuo< Ow:qsotiflr) by (certified) mall uponWILLIAM L. and

ET,EANOR HARMONAY :(:fiC$ffiBtrOE:finilOft the petitioner in the within

proceedlng, by encloelng a true copy thereof in a securely sealed postpatd

wtapper addressed as fol lows: llr. and l"trs. William L. Ilarmonay
567 Yonkers Avenue
Yonkers, New York

and by deposltlng same enclosed ln a postpaid properly addressed wrapper in a

(posg off ice or off iclal deposttory) under the exclusive care and custody of

the Untted $tates Post Off ice DepartmenE hrithln the State of New York.

That deponent further eays tha.t. the said addreasee is the (Sllfeea$ItQ€[:t8

OG| petltipner hereln and that the address 6et forttr on sald rrrapper is the last

knonn eddregs pf the (xqoe*rlrloofirmo6<tkl0 Peqttioner.

Swotn

29tf,l

to before ne this

day o f

AD-1.30 ( l /74)

llay , l-9.75.



STATE OF NEII YORK
sTArT tAX Col0trssroN

In the Uatter of  the Pet i t lon

o f

WILLIAI4 L. and EI,EANOR IIARMONAY

For a Redetermlnatlon of a Deficiency or
a. Refund of Personal Income

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CgnrIFrsD) MArt

Taxes undqr Art icle F) 2A
Tax Law for ghe Year(x) 1963.

of the

Staqg of New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she ls an employee of the Department of Ta.xation and Finance, over 18 years of

Age, and that on the 29ttr day of l,[ay , L975, she served the within

Notlce of Decision (nntr!*ndu,th|I) by (certified) mall upon RICIIARD S. SCOLARO, ESQ

(reptesentat ive of)  the pet i t ioner in the within

proceedlng, by encloslng a true copy thereof in a securely sealed postPald
Richard S. Scol-aro, Esq-

wrapper addressed as follows: Axegfel-d, Webb, Marshall, Bersani & Scol-aro

500 Building
5OO Souttr Sa1ina Street
SYracuse, New York L3202

and bI deposlttng sane enctosed ln a postpaid properly addressed wrapper in a

(poet off tce or off ic lal  deposltory) under the exclusive ca.re and custody of

the Untted $tates Post Off ice Department \r i thtn the State of New York.

Thag deponent further says tha.t the sa.id addressee is the (representa.tive

of) pet l t {oner hereln and that the address set forth on sald nrapper is the Last

known addrese pf the (representative of the) Petittoner.

Sworn to before rne thts

2 day o f

AD. l .30 (1/74)

L975.



STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9, ROOM 21+A
STATE CAIVIPUS

ALBANY, N.Y, t22Z'

A R E A  C O O E  5 I 8

lltlFl ,l-lbaly, New York
Iry tt, 1979

F. ad lrri f,ll,lin &. frrmnrf
56? tonhrrr lvnur
tlurlrrrr, lfi &!h

Dnr llr. rnO ftr. lrrmnrlzr

Please take notice of the DHilt([
.of the State Tax Commission enclosed hererpith.

Please take further notice that pursuant to
section (r) 6t{l of the Tax Law, any
proceeding in court to revier,r an adverse deci-
sion must be commenced within I nntfr
f rom the date of  th is not ice.  , i  , '

$rV inquiries concern.ing the computation of tax
due or refund allowed in accordaice with this
decision or coneernLng any other matter relative
hereto may be addressed to tJre undersigned..
Ttrese will be referred to the proper pirty for
reply

sTA?E TAX COMMtSgtoll
t{tlitlo uiltt

EDUARO ROOK
tEci l lARY TO
coMMt t3 t0N

ADORESS YOUR REPLY TO

MR. WRTGHT al7-2631

MR. LEl3NE.i a37-2637

r{R. coBURx 
' 

1E?4896

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

V;[r;'2,;/
l.. DrrB trrlrarr
HEARING OFFICER

Representative

Erc.

cc :  Pe t i t i one r , s
Law Bureau

AD-1 .L2  (8 l tZ )



STATE OF NEW YORK

STATE Tzu( COMMISSION

In the Matter of the Petit ion

o f

WILLIAM L. ANd ELEANOR INRMONAY

for Redetermination of a Deficiency
or for Refund of Personal Income
Taxes under Article 22 of the Tax Law
for  the Year  1963.  .

DECISIOAT

Petit ioners, Wil l iam L. and Eleanor Harmonay, 567 Yonkers

Avenue, Yonkers, New York, petit ioned for a redetermination of

deficiencies in personal income taxes under ArXLcLe 22 of the

Tax Law for the year 1963.

A formal hearing was held at the off ices of the State Tax

Commiss ion,  State Of f ice Bui ld ing,  333 East  Washington Street ,

Syracuse,  New Yorke on Fr iday,  JuLy 26,  L974,  before L.  Rober t

Leisner, Hearing Officer. The taxpayers v/ere rePresented by

Richard S. Scolaro, Esq.r dnd the Income Tax Bureau was represented

by Saul  Heckelman,  Esq.  (A lexander  Weiss,  Esq,  ,  o f  counsel ) .

ISSUE

Were legal expenses on a condemnation award deductible in part

against interest income where part of the legal expense related to

tax advice about the award?



2

FTNDINGS OF FACT

1. Petit ioners, Wil l iam L. and Eleanor Harmonalr t imely

fi led New York State income tax returns for the year L963.

2. A Notice of Determination of deficiencies in personal

income taxes for the year 1963 was issued on March 27 '  L967,

against the taxpayers under Fi le No. 3-6000531.

3. The taxpayers petit ioned for redetermination of the

def ic ienc ies.

4. The taxpayers retained a law firm under a general

retainer to represent them on a condemnation proceeding. llhe

award  was  fo r  $321 ,847 .OO.  The  i n te res t  was  $54 ,311 .01 .

5. l lhe Income Tax Bureau asserted that al l  of the interest

was taxable as ordinary income.

6 .  The  l ega l  f ees  on  the  award  was  $49 ,369 .00  and  $3 ,000 .00

on the appeal.

7. The taxpayer contended that the general retainer for the

condemnation also covered not only recovery of the award but also

rendering tax advice on the award, and to that extent the lega1

fee was deductible against ordinary income.



3

CONCLUSIONS OF LAW

The general retainer for the condemnation was to recover

damages. lftle legal tax advice concerning the award was an

incident or adjunct to the service. The 1egal expenses for the

condemnat,ion were based on the capital award and should be charged

against i t  and not against ordinary income.

The interest on the award was taxable as ordinary income.

The taxpayers' peti t ion is denied, The det,ermination of the

def ic iency is  susta ined.

Pursuant to the Tax Law,

amount d.ue until paid.

DATED: Albany, New York
llay 29, L975

interest shall  be added to the total

COIUMISSIONER

COMMISSION
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