
STATE OF NEI{ YORK
STATE TAX COIIOTISSION

In the lla.tter of the Petitlon

' o f

qTTO MANDI,

For a Redetermlnation of a Def,iciency or

AFFIDAVIT OF UAILING
OF NOTICE OF DECIsION
BY (CERTITISD) UATL

a Refund pfPersonal lpgorqe^* Unineofporated Business
Taxes under Artlcle(s) zz & zs of the
Tax Law for the Year(5) lgTO :

State of New York
County of Albany

iIAtiIET MACK , being duly sworn, deposes and eaye that

ehe is an employee of the Department of Ta.xation and Finanee, ovef t8 years of

age, and that on the 24th day of March ,  L975, she served the wifhln

Notice of Declsion (cr:iFoerxloontof by (certified) mail upon Otto Mandl

(rcffitrAas5:Xile<:5)E) the petitioner in the wlthln

proceedlng, by encloslng a true copy thereof in a securely sealed posBpal.d

lrrapper addressed as follows: Mr. Otto Mandl
L4L9 Eva Court
Baldwin, New York 11510

and by deposlting sa!-re enclosed in a postpaid properly addressed ltraPPer ln e

(post offlce or officlal depository) under the exclusive care and custody pf

the Unlted States Poet Off lce Department \r i th in the State of New York.

That deponent further says tha.t the sa.id addressee is the (ryr't*mat*xx

IF) pegftioner heretn and that the address set forth on sald wra.PPer ts the lspt

known addrees of the (rerycexlrmat:txmo8rtbt Petltioner.

Sworn Bo before me thls

24Lh day of March

AD-1.10 ( t174>

Lqs.



STATE OF NEW YORK
STATE TN( COMMISSXON

fn 
- t t re 

MacCer of the Pet i t ion

o f
:

OTTO MAT$DL

For a Redeterrnlnatlon of a Deficiency or
a Refund ofPersonal !4comg-& Unincofporated
Taxes under  Ar t ic le  (a)22 & 23 of .  the
Tax Law for the Year(*) L97O :

AFFIDAVIT OF MAILTNG
OF NOTICE OF DECISION
BY (CERTIFIED) MATL

Business

State of New York
County of AlbanY

iIANET MACK , being duly sworn, deposes and says that

she ls an employee of the Department of Taxation and Financer over 18 yeara of

age, and that on the 24th day of March , 1975, she eerved the wlthln

Nottce of Decision (or:OefroOo4*m0 by (certified) mal1 uPon Earvey M. Lifset, Esg.

(representaEive of)  the pet l t ioner in the ul thtn

proceeding, by enelosing a true copy thereof in a securely sealed poetPaid

wrapPer addressed as folLows: Harvey M. Li fset,  Esg.
112 State Street
Albany, New York

and by deposlting same enclosed in a postpaid properly addressed wraPper tn a

(poet off lce or off ic ial  depository) under the exclusive care and custgdy of

the United States Post Off ice Department within the State of New York.

Tha.t deponent further says that, the sa.id addressee is the (rePresentatlve

of) petttloner heretn and that the address set forth on said lttaPPer 1g the laet

known address of the (representatlve of the) Petltioner.

Sworn to

24Eh day

before me thle

of March

AD-1.30  ( r /74)

il
,  Lgls.



A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

. SIAIE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE'

BUILDING 9,  ROOM 2I+A
STATE CAMPUS

ttaf tda[tALBANy. N.y. 1zz7

A R E A  C O O E  5 1 8

Dll[]Fr Albany, New York
[:6 t{r ll73

Er OEtri fmilf
l{lt tur;sut ,
trlftlfir ||i tbsf 11t10

D.rr lr. llr[dlr

Please take notice of the Dttltil'of the State Tax Commissioi-5ilfGed herewith.

Please take furttrer notice that pursuant to
Sectionl"lfO fa6 tlt of rhA Tax Law, any
proceeding in court to,revie$r an adverse deci-
sion must be commenced within t fntbr
from the date of thisr notice

fnV inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
Ttrese will be referriefl to the propen pirty for
reply

Enc .

Peti t ioner '
Law Bureau

s Representative

STATE TAX COMMISSION
HEARING U I { IT

EDWARO ROOK
SECNEIARY TO
coMMrsSroN

ADDRESS YOUR REPLY TO

MR. WRtGHT 457-255s

MR. LEISNER 157'2657

MR. COBURN 457.2896

l r
OFFICER

AD-L .12  (8 /73>



STATE OF NEW YORK

STATE TAX COI{MISSTON

In the Mat ter  o f  the Pet i t ion

o f

OTTO MANDL

for Redetermination of Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
the  Year  L97O-

DECTSION

Pet i t ioner ,  Ot to Mandl ,  res id ing at  1419 Eva Cour t ,  Baldwin,

New York,  has f i led a pet i t ion for  redeterminat ion of  def ic iency

or for refund of personal income and unincorporated business taxes

under  Ar t ic les 22 and 23 of  the Tax Law for  the year  1970.

( r i l e  No .  0 -58883268 . )  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .

Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

Bui ld ing #9,  State Campus,  Albany,  New York,  on November 25,  L974,

at  10:00 A.M.  Pet i t ioner  appeared by Harvey M.  L i fset ,  Esq.  The

Income Tax Bureau appeared by SauL Heckelman, Esg., (Solomon Sies, Esg.

o f  counse l ) .

ISSUE

o id  pe t i t i one r ,  o t to  Mand l ' s  ac t i v i t i es  as  a  cu t t i ng  maeh ine

and cutt ing machine supplies salesman duting hhe year LgTO constitute



the carrying on of an

-2

unincorporated bus iness ?

FIIilDINGS OF FACT

1.  Pet i t ioner ,  Ot to Mandl - ,  and h is  wi fe  f i led a New York

State combined income tax return for  the year  L97O. He d id not

f i le a New York State unincorporated business tax return for said

yea r .

2.  On JuIy  31,  L972,  the Income Tax Bureau issued a Statement

of  Audi t  Changes against  pet i t ioner ,  Ot to Mandl ,  imposing unincor-

porated business tax in the sum of $547.54 upon the income received

by h im f rom his  act iv i t ies as a saLesman dur ing the year  L97O.

I t  a lso imposed addi t ional  personal  income tax in  the sum of

$52.75 in  connect ion wi th  Federa l -  audi t  changes,  which assessment

is  not  be ing contested and has been paid by h im.  In  accordance

wi th the aforesaid Statement  of  Audi t  Changes,  i t  issued a Not ice

o f  De f i c i ency  i n  t he  sum o f  $646 .00 .

3.  Pet i t ioner ,  Ot to Mandl ,  was a cut t ing machine and cut t ing

machine suppl ies sa lesman dur ing the year  L97O. He represented

Anderson Oil e Chemical- Company, Inc. in the sale of synthetic

cool-ants, Nesen Diamond Tool- Corporation in the sale of diamond

tools  and wheels  and Zeise l  Machinery Co. ,  Inc.  in  the sa le of

cu t t i ng  mach ines .  Dur ing  sa id  yea r  he  ea rned  $10 ,413 .92  i n

commiss ions f rom Anderson Oi l  & Ctremical  Company,  Inc. ,  $L2,842.4L



3 -

in  commiss ions f rom Nesen Diamond TooI  Corporat ion,  $5,360.56

in commiss ions f rom Zeise l  Machinery Co. ,  Inc.  and $163.05 in

miscellaneous commissions. The items sol-d for each f irm were

noncompet i t ive.  He genera l ly  so ld the products  of  the d i f ferent

f irms to the Same customers. He did not have any employees. He

used a room in h is  home as an of f ice.

4. During the year 1970, Anderson Oil g Chemical Company,

Inc. and Nesen Diamond Tool Corporation withheLd Federal- and

New York State income taxes and social security tax from the

commiss ions paid to  pet i t ioner ,  Ot to Mandl - .  Zeise l -  Machinery

Co, ,  Inc.  d id  not  wi thhol -d these taxes.  He was a member of  the

Anderson OiI & Chemical Company profi t  sharing plan. He was

not reimbursed for any of his business expenses by any of the

f i rms.  They d id not  exerc ise any substant ia l  superv is ion or

contro l  over  h is  sa les act iv i t ies and techniques or  over  the

t ime that  he devoted to  saIes,  except  to  l imi t  the ter r i tory

in  which he coul -d se l l .

CONCLUSIONS OF I,AW

A. That the income received by petit ioner, Otto Mandl,

from the f irms that he represented during the year l-97O con-- '

s t i tu ted income f rom his  regular  bus iness of  se l l ing cut t ing

machines and cutt ing machine supplies and not comPensation as

an employee exempt from the imposit ion of the unincorporated



- 4 -

business tax in  accordance wi th  the meaning and in tent  o f

sect ion 703 (b)  o f  the Tax Law.

B.  l l t ra t  the aforesaid act iv i t ies of  pet i t ioner ,

dur ing the year  L97O const i tu ted the carry ing on of  an

porated business and his income derived therefrom was

to the unincorporated business tax in  accordance wi th

and in tent  o f  sect ion 7O3 of  the Tax law.

C.  That  the pet i t ion of  Ot to Mandl  is  denied and

o f  De f i c i ency  i ssued  i ru l y  31 ,  L972 ,  i s  sus ta ined .

otto Mandl-,

unincor-

subject

the meaning

the Notice

STATE TAX COMMISSIONDATED: Albany, New York

uarbh 24,  1975

PRESIDENT

ISSIONER

'lCt+r/w..--


