
STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IRVII{IG ROSENT1TTIAL

For a Redeterminat ion of a Def ic iency
a Refund of Personal Income
Taxes under  Ar t i c le  (8  22  o f
Tax Law for the )Wx&$Period
ilanuary 1, 1966 to September 30 , L966.

Sta te  o f  New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 18t$ day of. December , Lqls ,  she served the within

Not i ceo fDec i s i onWby (ce r t i f 1ed )ma i1 -upon IRv INGRoSEh IT I IAL

ogfpoQ€Foor:ooo@ol the petitioner in the wlthin

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows: I4r.  I rv ing Rosent l tal
62 Hampshire Road
Great Neck, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a.

(post of f ice or off ic ial  depository) under the exctusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the sa.id addressee is the ffigOg{lAtOUEl

g$i pet i t ioner herein a,nd Ehat the address set forth on said rr trapper is the last

known address of the f f i  Pet i t loner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

or

the

Sworn

18rh

before me this

of December

to

d " y

AD- 1.  30 (L/74>

1975



STATE OF NE}I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IRVING ROSEiTTHAL

For a Redeterminat ion of a Def ic iency
a Refund of Personal Income
Taxes under  Ar t i c le  Gg 22
Tax Law for the )ffiF{Period

o f

ilanuary L, 1966 to September 30 , L966 -

Sta te  o f  New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financer over L8 years of

age,  and tha t  on  the  lS thday  o fDecernber  ,1975,  she served the  w i th in

N o t i c e o f D e c i s i o n W b y ( c e r t i f i e d ) m a i 1 - u p o n R o B E R T E .

GAREIELD, ESQ. (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed PostPald

h'rapper addressed as folLows: Robert  E. Garf  ie ld,  Esg.
Ctrattman, Ittross, Chattman, Garfield & Friedl-ander
900 Brgineers Building
Cleveland, Ohio 44]-14

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive ca.re and custody of

the United Stat,es Post Off ice Department within the State of New York.

Tha.t  deponent further says tha.t  the sa. id addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said l i l raPper is the last

known address of the (representa.t ive of the) pet i t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

or

the

Sworn

18rh
(

to before me this

day of December

AD-1 .30  (L174)

,  Lg75



STATE OF NEW YOR,K
DEPARTMENT OF TAHTION AND FINANCE

s lATE TAX COMMr9Sro t | .

HEAnr i lG UXr t

P A U L  G R E E N B E R G

SECRETARY TO
coMM rS9ro t l

AODRESS YOUR REPLY TO

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N  E R

mm
(!t|lrt?-[tc

STATE TAX COMMISSION
BUILD|NG 9, ROOM 107

STATE CAMPUS
ALBANY. N.Y. IzE'

A R E A  C O O E  5 I 8

S*lDl Al-bany, Neqr York

lroSrr llr ft?t

Irr lrrtnt bral0rl.
6l St$far DS
hrt fr*, h &il

hr F. brr&lr

Please take notice of the DniltIil
of the State Tax Commissi-on enclosed hererpith.

Please take further notice that pursuant to
Sectionlql 6t0 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { ml[ffrom the date of this notice.

Any inquiries coneerning the computatioir of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to t l .e undersigned.
These wil l  be referred to the proper party for
rep l y .

Very truly yours,

2/
Enc .

cc :  Pe t i t i one r '
Law Bureau

rr& o. tult
HEARING OFFICER

Representative

AD- r . . 12  (8 /73 )



STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the petition

of

IRVING ROSMiITHAL

for a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Act.LcLe 22 of the Tax Law for
the Period January 1, 1966 to September 30,
1966 .

DECISION

on December 29, L969, the Income Tax Bureau issued statements

of deficiency against petit ioner, Irving Rosenthal, 62 l lampshire

Road, Great Neek, New York, imposing a penalty equal to ttre

amount of unpaid withholding taxes alleged to be due from Marchessa

International Ltd. for tlre period January l, 1966 through September 30,

L966, and from Iaurie Rich Industries, Inc. for tJle period January l,

L966 through June 30, 1966. In accordance wittr the Statement of

Deficiency it  issued a Notice of Deficiency against him.

Petit ioner has f i led a petit ion for redetermination of deficiency

or for refund of personal income taxes under Art icle 22 of t tre Tax

Iaw for the period,January L, 1966 to September 30, 1966. (Fi le

No. L3-L976244 for lvlarchessa, Ltd. and File No. L3-L6723L3 fot

Laur ie  Rich) .

A formal hearing was held at the off ices of the Sta€e Tax

commission, r\riro world Trade center, New york, Nevr york, on July 16,

L975,  El t  1 :00 P.M.  ,  before Nigel  G.  wr ight ,  Hear ing of  f icer .
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Robert E. Garfield, Esq. appeared for the petit ioner. l l tre

Income Tax Bureau htas represented by Saul Heckelman, Esq.

(Alexander  Weiss,  Esg.  o f  counsel )  .

ISSUE

The issue is whether petit ioner, Irving Rosenthal, is l iable

for unpaid New York State withholding taxes due from Marchessa

rnternational, Ltd. and Laurie Rich Knitwear rndustries, rnc.

for  the year  1966.

FINDI}IGS OF FACT

1. Petit ioner, Irving RosentJral, has been on the staff of

the City CoIIege of the City University of New York since ilanuary I,

1933, €ls a ful- l-t ime teacher, except for a period of r ir i l i tary leave

during World War II. He r^,as a member of the Erglish Department

and directed courses in communications.

2. After his discharge from the Army fol lowing World War II

peti t ioner joined his brother, Sam Rosenthal, as a part-t ime

employee in ttre latter 's business. In L945, Sam Rosenthal founded

Laurie Rich l{rr i twear Industries, Inc. to manufaeture sportswear.

Petit ioner was named an off icer of the corporation and held the

positton of secretary-treasurer. over the course of the years,

sam Rosenthal exSlanded ahd started other cor^porations one of

which was Marchessa, Ltd., an importer. At i ts inception petit ioner

was named an off icer of this corporation a1so.

3-  Pet i t ioner  had a desk at  sam Rosenthal 's  o f f ices at

519 Eighth Avenue, New York, New york. He had joined the ratter
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for the purpose of aiding his brother in personal correspondence.

Sam Rosenthal had l i t t le education and rel ied on his brother to

write personal letters for him. The corporations employed six

secretaries to handle the business correspondence. Petit ioner

also performed other duties commensurate with hls background,

including some minor advert ising matters. In the absence of his

brother and the company comptroller, petitioner had the right to

sign checks that his brother had already approved.

4. Irving Rosenthal never held stock in Marchessa or Laurie

Rich; he didn't share in their profi ts or losses. He never attended

a director's meetlng of the companies. He had no f iscal responsibi l i t ies

other than the aforementioned check slgning chores.

5. During 1966, petit ioner held a ful l-t ime teaching posit ion

at  C.C.N.Y.  He was a lso head of  the journal ism program and was

involved in many committees. These activit ies required his presence

on both the tiptown and downtown campuses. The Chairman of the

English Department of C.C.N.Y. conflrmed that petit ioner had a

ful l-t ime teaching schedule and other scholastic responsibi l i . t ies.

He also furnished a form filed by petioner notifying the school that

petitioner worked from 7 to t0 hours a week at Laurie Rich as a

genera l  ass is tant .

6 .  In  I966,  pet i t ioner  was at  h is  brother 's  p lace of  bus iness

for 7 to 10 hours a week. He was reimbursed for his services by

either Marchessa or Laurie Rich each week but not by both for a

g i ven  week .  He  was  pa id  abou t  $75 .00  a  week  i n  I966 .
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7. In the spring of L966, petit ioner resigned from his

brother's employ. Thereafter, he did not sign any checks for

either corporation. By the end of L966, both corporations ceased

operation. Sam Rosenthal died. in L97L.

8. Petitioner has furnished written statements from a nrrmber

of people eonnected with the companies:

(a) Ttre f irm's head bookkeeper who was enrployed by Marchessa

for ttrree years stated that petit ioner never gave instructions

as to the operation of the firm and that he had authority to

sign checks but only wibh prior approval. She also stated that

pet i t ioner  d id  not  handlethe f i rm's  tax forms.

(b) The company's supervisor of imports and e:q>orts witlt

whom petitioner shared an office confirmed that Irving Rosentltal-

had nothing to do with the handling of f inancial matters, nor

was he involved in the major policy-making decisiqts.

(c) A production and sales manager declared that petit ioner

played no major role in the policy, operations or management of

Sam Rosenthal 's business.

(d) A partner in'. the aceounting f irm which did an audit of

Marchessa's books in 1966, dr off icer of the f inance company

which handled the resolution of Marchessa's credit problems and

the vice-president of ttre finance company which factored Marchessa

all  confirm that the handling of the business was conducted solely

by Sam Rosenthal and ttrat petitioner vras not involved in or

restrnnsible for the f iscal matters or operating prodedure of

Marchessa.
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(e) Ttre accountant whose firm served Sam Rosenthal for

35 years declared that he had never sought information from

or given information to petit ioner. Ttre vice-president of

Marine Midland Bank of New York, the bank that handled all of

Sam Rosenthal 's aecounts including Marchessa and Iaurie Rich

asser ted that  pet i t ioner 's  ro le  in  the business was ins ign i f icant .

(f) Finally, the attorney whose f irm served as general counsel

to Sam Rosenthal throughout his business eareer, d6scribed

Irving Rosenthal as a nominal officer and part-time employee.

CONCLUSIONS OF I,AW

A. Petit ioner was not l iable for the collection, accounting

for or paying over of New York State withholding tax due from

Marchessa International, Ltd. or Laurie R;Lch Knitwear Industries,

Inc. ,  as a responsib le of f icer  or  employee.

B. The petit ion is sustained. There are no deficiencies

against petit ioner for ineome tax.

DATED: Albany, New York

December 18, L975

COMMTSSTONER

COMMISSIONER


