
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

KENNETH J. CI-A,RK AND GAY CLARK

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under Art icle @" 22

AFFIDAVIT OF MAILING

of  the
Tax Law for the Year(s)>oo<*sxiid:ftd L968,
L969 .  L970  and  1971 .

Sta te  o f  New York
County of Albany

Carmen Mottolese

she is an employee of the

age, and that on the 6th

Not ice  o f  Dec is ion

of August

being duly sworn,  deposes and says that

Department  of  Taxat ion and Finance'  over  18 years of

day of August ,  L976,  she served the  w i th in

by (cert i f ied) mai l  upon Kenneth J.  Clark and

Gay Clark (repareuO*l:xs(Xf} the petitioner ln the withln proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: Kenneth J. Clark and Gay Cl-ark
403 Chestnut Avenue
East Meadow, New York 11554

and by deposlt ing same enclosed in a postpaid properl-y addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States PosEal Service within the State of New York.

That deponent further says that the said addressee is the (Cg***qe1$*k*{k

of the) pet i t ioner herein and that the address set forth on said rdraPPer is the

last known address of the fug2g*gAg1€X*ii1ftf,*xgtlgl Petitioner.

Sworn

6th

before me thisto

d a y

( 2  / 7  6 )

,  L976,



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

KENNETH J. CLARK AND GAY CLARK

For a Redeterminat ion of a Def ic iency or
a Revision of a DeterminaEion or a Refund
of Personal Income
Taxes-u-ndei Art ic leQ) 22 of the
rax Law for the Yeaf(s)SXBS{X*$} L968,
L969.  t970  and  L97L .

State of  New York
County of Albany

Carmen Mottolese

she is an empLoyee of the

age, and that on the 6th

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says that

Department of Taxatton and Financer over l -8 years of

by  (cer t i f ied)  ma i l  uponChar les  Becker

the pet i t ioner in the within proceeding'

securely sealed postpaid vtraPPer addressed

day of August ,  L9 76, she served the within

(representat ive of)

by enclosing a true copy thereof in a

as  fo l lows:  Mr .  Char les  Becker
P.O.  Box  1185
Fort  Lee, NJ 07024

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f lce or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) Pet i t ioner herein and that the address set forth on said htraPper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

6th day of  August  ,  L976

rA-3 (2/76)



STATE

DEPARTMENT OF
OF NEW YORK

TA)(ATION AND FINANCE

STATE TAX COMMISS]ON

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 - /

August 6, L976

Kenneth J. Clark and Oay Clark
403 Chestnut Avenue
Eaet lfeadow, New York 11554

Dear 1"1r. & Itrs. Clark:

?lease take notice of the DECISION
of the State Tax Commission enclosed herewith.

Please take further not ice that Pursuant to

Sect ion(p) 690 of the Tax Lawr anY
proceeding in court  to review an adverse deci-

sion must be conmenced within 4 mnthA
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund alloqred in accordance with this
decision or concerning any other matter relat ive
hereto mav be addressed
wil-l be referred to the proPer

A D O R E S S  Y O U R  R E P L Y  T O

r

Enc.

cc :  Pet i t ioner ts  Represe
' i lgarLng
a E l v e ;

lng Tax
Offtcer

Taxing Bureau's RePresentat ive:

rA -L .12  (L l 76 )



STATE OF NEW YORK

STATE TAX COI\4MISSION

In the Matter of the Petit ions

OI

KENNETH I. CLARK and GAY CIARK

for Redetermination of a Deficiency
or for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
t he  Yea rs  I 968 ,  1969 ,  1970  and  I 971 .

DECISION

Pet i t ioners,  Kenneth J .  Clark  and Gay Clark,  res id ing at  403

Chestnut  Avenue,  East  Meadow, New York I I554,have f i led pet i t ions

for redetermination of a deficiency or for refund of personal income tax

underAr t i c l e  22  o f the  Tax  Law fo r  t he  yea rs  f  968 ,  1969  and  I970  (F i l e

No .  0 -58455639)  ,  and  197 I  (F i l e  No .  I  - 84121889)  .  Pe t i t i one rs  and

their representative, Charles Becker, waived in writ ing a formal hearing

and submitted the case to the State Tax Commission upon the entire record

conta ined in  the f i le .

ISSUE

were the petit ioners, Kenneth J. clark and Gay clark, enti. t led

to  deduc t i ons  under  Sec t i on  t62 (a )  (2 ) ,  I .R .C .  f o r  t he  yea rs  1968 ,  1969 ,

1970 and L97I  for  amounts expended for  meals ,  lodging and t ranspor tat ion

while Kenneth J. Clark worked away from East Meadow, New York?
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FiNDINGS OF FACT

1.  Pet i t ioners,  Kenneth J .  Clark  and Gay Clark,  t imely  f i led

New York State income tax returns for the years in issue.

2.  On Apr i l  10,  1972,  the Income Tax Bureau issued statements

o f  aud i t  changes  fo r the  yea rs  1968 ,  1969  and  I970  aga ins t the  pe t i t i one rs

disal lowing deductions for travel, lodging and meals incurred away from

home by petit ioner, Kenneth J. Ciark, in his capacity as a construction

worker. In accordance wi-th the aforesaid statements of audit changes, i t

i ssued  no t i ces  o f  de f i c i ency  to ta l i ng  $2 ,633 .68 .  Subsequen t l y ,  on

Apr i I  26 ,  1973,  the Income Tax Bureau issued a Statement  of  Audi t  Changes

for  the year  1971 d isa l lowing the same deduct ions as for  the pr ior  years.

In accordance with said Statement of Audit Changes, i t  issued a Notice

o f  De f i c i ency  i n  t he  sum o f  $7LZ  .36 .

3.  Pet i t ioners,  Kenneth J .  Clark  and Gay Clark,  mainta ined a

perrnanent residence at 403 Chestnut Avenue, East Meadow, New York,

du r i ng  t he  yea rs  1968 ,  1969 ,  1970  and  I 971 .

4. Petit ioner, Kenneth J. Clark,was employed by the Foster-

L ipk in Corporat ion as a pro ject  admin is t rator .  In  I968 and I969,  he was

employed in Rochester, New York, administering to projects at Monroe
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Communi ty  Col lege and R.  I .  T .  In  January,  1970,  he le f t  Rochester  and

unt i l  May,  1970,  was employed at  the home of f ice of  Foster-L ipk in in

NewYork.  From May,  I970 unt i l  June L97I  ,  he was employed at  the

South MaiI project in Albany, New York

5. The petit ioners did not change their residence. Gay Clark

and their chi ldren remained at home in East Meadow, New York during

the years in issue. Mr. Clark spent the week at the job sites and returned

to East  Meadow on week-ends.  He received $5,000 a year  for  the years

1968 ,  I 969  and  I 970 ,  and  $7 ,800  i n  t he  yea r  l 97 I  f r om the  Fos te r -L i pk i n

Corporation for expenses incurred for travel, meals and lodging. There

was no definite t ime period for the work assignments.

CONCLUSIONS OF IAW

A. That petit ioners, Kenneth J. Ciark and Gay Clark, are l iable

for  the addi t ional  tax assessed.  Pet i t ioner ,  Kenneth J .  Clark ,  worked in

Rochester for two years and in Albany for 13 months. For purpose of the

travel expense deduction, an employment of actual duration of more than

one year at a part icular location is strongiy indicative of a presence

beyond a temporary period. The lack of an anticipated duration for the

employment period underscores the indefinite nature of the employment.
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The employment was not temporary and cannot be characterized as "away

from home" for the purpose of section I 62 (a) (2) I.  R. C . Rochester, New

York and Albany, New York must be considered petit ioner, Kenneth J.

Clark's tax home for travel expense purposes.

B.  That  the  pe t i t ions  are  den ied .

DATED: Albany, New York
Augus t  6 ,  T976

STATE TAX COMMISSION

I'
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COMMISSION


