
STATE OF NEI.I YORK
STATE TN( COMMISSION

In the l" lat ter of  the Pet i t ion
:

o f

JOSEPH T. CI,ARK ANd IVIARION H. CLARK 
:

For a Redeterminat ion of a Def ic iency or :
a Revision of a DeterminatLon or a Refund
of Personal Income :

AFFIDAVIT OF MAILING

Taxes under Art ic leQ6) 22 of the
Tax Lawifor the YearG)OCDD(KdO{DOffi0 1966.:

State of New York
County of Albany

Cattrer ine Steele ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 10th day of September , 19 76, she served the withln

Notice of Decision by (cert i f ied) mai l  upon Joseph T. C1ark and

Marion H. Clark(ne*rersedxdsae<sf) the petltioner ln the within proceedlng,

by encl-osing a true copy thereof in a secureLy sealed postpaLd wrapper addressed

as foL lows:  Mr .  &  Mrs .  Joseph T .  C la rk
15 St.  Anns Road
Poughkeepsie, New York 1260l

and by deposit lng same enclosed in a postpald properly addressed wrapper ln a

(posr off ice or off lc ial  depository) under the excLustve care and custody of

the iJni ted States Postal  Service within the State of New York.

That deponent further says chat Ehe said addressee ls the €ltfcelstI!'aqlDflt

d$<Xlfet petitioner herein and that the address set forth on sald wraPPer ls the

last known address of the Sr6pe€sxsiKzDfi'>i6fi:cfi6) petltioner.

Sworn to before me this

10 th  day oJ September ,  Lg76

rA-3 (2/76)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

Septenbor 1O, 1976

A O O R E S S  Y O U R  R E P L Y  T O

TELEPHOi lE :  (5 . |8 ) 457-385O

r ttr. & ti8s. Jorolrh t. Clarh
15 gt. Arrns Road
Poughkccpct er U€w York 12501

Dear tilr. & I{rs. Clarkr

Pl.ease take notice of the DECISIW
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
SectionQf,f 690 of the Tax Law, anY
proceeding in court to reviert an adverse deci-
sion must be commenced within 4 mrrtha
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund altowed in accordance with this
decision or concerning any other matter reLat ive
hereto may be addressed to the
will be referred to the proper

V

ed. They

Enc. Lel,ng Tax
Eearlng Offtcer

Taxing Bureau's Representat ive:

l y .

u r g ,

rA -1 .12  (L /76 )



STATE OF NEW YORK

S?ATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH T. CLARK and MARION H. CLARK

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
1 9 6 6 .

DECTSTON

Pet i t ioners,  Joseph T.  Clark and Mar ion H.  C1ark,  15 St .  Anns

Road,  Poughkeepsie,  New York L26OL,  f i led a pet i t ion under  sect ion

629 of the Tax Law for the redetermination of a deficiency in personal

income tax under Art icle 22 of the Tax Law for the year L966.

( r ' i l e  uo .  01049)  .

Said def ic iency was asser ted by not ice issued August  26,  1968

and  i s  i n  t he  amoun t  o f  $967 .69  p lus  i n te res t  o f  $L7 .27  fo r  a  to ta l

o f  $984.96 and less an overpayment  on the return of  $756.52 for  a

ne t  amoun t  due  o f  $228 .44 .

A hear ing was duly  held on March 8,  1976,  dt  3 :00 P.M.  at  the

of f ices of  the State Tax Commiss ion,  Two Wor ld Trade Center ,  New York,

New York,  before Nigel  G.  Wr ight ,  Hear ing Of f icer .  The pet i t ioners

appeared without a representative. The Income Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esg . ,  (A lexander  We iss ,  Ese .  o f  counse l ) .

The record of said hearing has been duly examined and considered.
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ISSUE

Whether a

t ransact ion is

th i s  case .

cer ta in  loss

deductible in

incurred

1966  as

in L964 in an

a thef t  loss

investment

is  the issue l-n

FINDINGS OF FACT

t .  , loseph T. Clark, prior to 1966, was a management employee

of  IBM and l ived in  Poughkeepsie.  In  1956 he was t ransferred to

Chicago,  I1 l ino is .  He now concedes Lhat  on November 28,  L966,

he changed h is  domic i le  to  I1 l ino is .  At  some t ime in  I97O, he

moved back to Poughkeepsie. He has retired from IBM.

2.  From about  the mid-1950's ,  Mr.  and Mrs.  Clark had owned

and operated small apartment houses in and around the City of

Poughkeepsie.

3.  In  la te 1963 or  ear ly  L964,  Mr.  Clark met  Mr.  Richard

Gayle and Mr. Robert Ganter, both of whom had come to Poughkeepsie

from Reading, Pennsylvania. Gayle and Ganter were partners in the

real  estate par tnership of  R.  L .  cay le Associates.  I ts  pr imary

business was bui ld ing and se l l ing s ing le fami ty  dwel l ings.

4.  Mr.  Clark,  together  wi th  a Mr.  Houl ihan,  agreed to go in to

business wi th  Gayle and Ganter .  This  was to  be a senera l  rea l  estate

and bui ld ing business,  inc lud ing subdiv is ions and raw acreage.  A

corporation was proposed to be known as Galihan, Inc. and Mr. Clark

was to  be SecreLary.
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5 .  On Ju ly  22 ,  L964,  Mr .  C la rk  tendered a  check  fo r  $ IO,OO0.00

to  Rober t  Ganter ,  payable to  Gal ihan,  Inc.  Mr.  Clark  received stock

cer t i f icates in  return for  the check.  Mr.  Ganter ,  however ,  deposi ted

the check in the account of R. L. Gayle Associates and used it  to

pay debts of that f irm and not for the business of Galihan, Inc.

Apparent ly  a t  no t ime d id Gal ihan,  Inc.  have any assets.  The mis-

appropr ia t ion of  the check came to Mr.  Clark 's  at tent ion in  August ,

L964.  Af ter  that  Mr.  Clark f i rs t  learned of  the bad f inancia l  s ta tus

o f  R .  L .  Gay le  Assoc ia tes .

6.  In  January,  L965,  Mr.  Ganter  of fered to  Mr.  Clark that

Mr.  Clark take over  on h is  own behal f  one of  the pro jects  of  R.  L .

Gayle Associates.  This  was the "McMorr is  job"  involv ing real  estate

in Peekski l l .  In  l t {arch,  L965,  Mr.  Clark determined that  a t  no t ime

did Cayle Associates trave any equity interest in the McMorris prop-

erty and that nothing could be realized therefrom.

7.  In  Apr i l ,  L965,  a cr iminal  in format ion a l leg ing obta in ing

money by false pretenses was f i led with the Grand Jury in Dutchess

County against  Gayle and Ganter . In  November,  L965,  in  a separate

c iv i l  su i t  against  Gayle and Ganter ,  the defendants paid Mr.  Clark

$1 ,000 .00  cash  and  con fessed  j udgmen t  i n  t he  amoun t  o f  $9 ,000 .00 .

This suit was brought by Mr. Clark individually.
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B .  Mr .  C la rk  made  e f fo r t s  t o  co l l ec t  on  the  $9 ,000 .00  no te .

He reta ined an at torney and in  Ju ly ,  L966 made invest igat ions in

and around Reading, Pennsylvania, where Gayle and Ganter currently

res ided.  In  November,  L966,  he decj -ded that  no recovery could be

made on the note.

CONCLUSIONS OF LAW

A. That  in  L966,  Mr.  Clark abandoned h is  c la im for  re imburse-

ment from cayle and Ganter for the theft of his property, and so

is  ent i t led to  a deduct ion for  the loss in  quest ion.  (See U.S.

r r easu ry  Reg .  1 .155  I  ( d )  ( 2 )  ( i )  )  .

B. That the deficiency under review is erroneous in part and

is  recompu ted  to  be  $27L .54 .  Sa id  de f i c i ency  sha l l  be  o f f se t  aga ins t

tax  w i thhe ld  o f  $783 .33 ,  resu l t i ng  i n  a  re fund  due  pe t i t i one rs ,

Joseph  T .  C la rk  and  Mar ion  H .  C1ark ,  o f  9511 .79 .

DATED: Albany, New York
September  I0 ,  L976

STATE TAX COMMISSION

ISSIONER

/r^,H:
COMMISSIONER


