
STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  Lhe Pet i t ion

o f

MNETIE IIAHN DALY

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat ion or a Refund
of Personal Incone
Taxes under Art icle @) 22

AFFIDAVIT OF MAILING

of the
Tax Lawifor the Year(qff i )
L966.

State of.. New York
County of Albarry

Jean Wager , being duly sworn, deposes and says that

she is an enployee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 29f]-r day of SepLer$er , L9 76 , she served the wlthin

Notice of Decision by (certlfied) mail upon Nanette llalrr

Daly (@ the petltioner ln the within proceedlng,

by enclosing a true copy thereof in a secureLy sealed postpald wrapper addreseed

as follows: Narrette llahn DalV
c/o Brqn Brottrers llarirn4 & Conpany
59 Wall St.
Ner,v York, N.Y. 10005

and by deposit ing same enclosed in a postpaid properly addressed l t rapper ln a

(post of f ice or off ic ial  deposltory) under the excluslve care and custody of

the United States Postal  Servlce withln the State of New York.

That deponent further says that the sald addressee is the (lceremre

>OEo€E€9 petitioner herein and that the address set forth on sald lrrapper is the

last,  known address of the (@ pet i t loner.

Sworn

29tf'r

before me this

of Septenber

to

d a y ]"0^'  0 ' j 'wn
;1 iJ

rA-3 (2/76)

,  L976 .



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

MNETTE HAHN IALY
For a Redeterminat ion of  a Def ic iency or
a Reviston of  a DeterminatLon or  a Refund
of Personal hcone
Taxes under  Ar t ic le(g)  22

AFFIDAVIT OF },IAILING

of  the
Tax Law, for the Year (cdae6gBailNl€669)
T966.

State of New York
County of ^Albary

Jean Wager , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 29ff-L day of Septenber , L976, she served the within

Notice of Decision by (certified) mait upon Clrarles B. Latren, Esq.

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as follows: Charles B. Lauren, Esq.
c/o C:ha&ourne, Parke; WLriteside & I,blff
25 Broadlnray
New York, N.Y. 10004

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That deponenL further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper ls the

last known address of the (representat ive of the) peEitLoner.

Sworn to

29th day

before me this

of Septenber

rA-3 (2/76)

)

,  1976



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Srytms t9, 1976

AODRESS YOUR REPLY  TO

TELEPHoNE: tsrer 457-Aq!0

r Ilmfta ittu hlv
e/o &ao i*Ethsrr tfrrrlm
s9 ttrll 9t.
$*il, Yd,. !f.?. 10005

& Cryrny

tsTs $t!r. hltr
Please take notice of the lhtLm Of hAilrlm
of the State Tax Connnission encLosed herer,lith.

Please take further not ice that pursuant to
of the Tax Law, any

review an adverse deci-
within 4 Mfifia

not ice.

Section(n) 690
proceeding in court to
sion must be commenced
from the date of this

Inquiries concerning the computation of tax
due or refund atlowed in accordance trtith this
decision or concerning any other matter relat ive

to the undersigned. TheYhereto may be addressed
will be referred to the Proper fo ly .

Enc . tlcglns

Pet i t ioner '  s  Representat ive :

Taxing Bureau's Representat ive:

rA -1 .12  (L176)
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STATE OF NEW YORK

STATE TAX COMI'IISSION

In the Matter of the Petit ion

o f

NANETTE HATIN DALY

for a Redetermination of a Deficiency or
for Refund of Personal Income Taxes under
Ar t ic le  22 of  the Tax Law for  the Year  L966.

DECISION

Nanette Hahn Daly f i ted a petit ion under section 689 of the

Tax Law for a redeterminatj-on of a deficiency in personal income

tax under Art icle 22 of the Tax Law for the year 1966.

Said def ic iency was asser ted by not ice issued ,Ju ly  17,  I97O

under f i le number 66]-88499 and is in the amount of $2,334.21 plus

i n te res t  o f  $459 .77  f o r  a  t o ta l  o f  $2 ,793 .98 .

In l ieu of a hearing petit ioner submits his case to the State

Tax Commission on the f i le of the Income Tax Bureau,

Said f i le has been duly examined and considered.

ISSUE

The issue in this case is whether petit ioner who received

amounts under a "marital deduction" beguest in the wil l  of her

deceased husband is a "beneficiary succeeding to the property of

the  es ta te "  as  de f i ned  i n  u . s .  T reasu ry  Reg .  51 .642  (h ) -3  so  as  to
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qualify for the "excess deductions" of the Estate upon its

termination.

FINDINGS OF FACT

1. PauI M. Hahn, the husband of petit ioner herein, died on

Augus t  9 ,  1963 ,

2. TLre EstaLe of Paul M. Hahn f i led f iduciary income tax

returns on the basis  of  a  f isca l  year  ending Ju ly  31,  1966.  The

estate claimed on its f inal return many deductions including

deductions for administration expenses not claimed as Estate Tax

deductions. l l tr is resulted in "excess" deductionsr ds defined in

sect ion 642(h)  of  the fn ternalRevenueCode in  the amount  of

s29 ,528 .44 .

3. Nanette Hahn Daly, the petit ioner herein, claimed as

deductions on her L966 tax return the excess deductions of the

estate to  the extent  o f  $23,522.20.  The ca lcu lat ion of  th is  amount

is  not  in  d ispute.

4, The Last Wil l  and Testament of Paul M. Hahn provided for

several specif ic bequests and then, in Art icle Third, disposes of

the residiary estate which is defined as the residue after palzment

of al l  other bequests and devises and al l  debts and administration

expenses but before palzment of death taxes. The disposit ion made
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is an outright grant of part of said residue to his widow, the

petit ioner herein, and a grant of the balance of said residue in

trust, for the benefit  of his widow with discretionary powers of

termination in trustees and a testamenLary power of appointment in

h i s  w i f e .

5. The outright grant to petit ioner is stated to be "that fraction

of my residuary estate" of which the numerator shall  be t.t te amount

by which one-half of the adjusted gross estate exceeds the total of

other amounts qualifying for the marital deduction and the denominator

shall  be the value of the residuary estate, This fraction is to be

computed with the values f ixed in the Federal Estate Tax proceedings.

6.  The pet i t ioner 's  share of  the res iduary estate as computed

in the executor's f inal account was 60.69639%. This fraction was

computed without the administration expenses here in issue. l fhe

value of the residuary estate to be distr ibuted was computed with

deductj-on for administration expenses including the expenses here in

issue. Tlhe share payable to the trust bore the burden of the estate

taxes due.
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CONCLUSIONS OF LAW

Section 642(h) of the Internal Revenue Code provides that

the deductions in excess of gross income of an estate for i ts f inal

year may be al lowed as deductions to "the beneficiaries succeeding

to the property of the estate or trust. "

The Treasury regulat ion pursuant  thereto (SI .642 (h)-3)  prov ides

that the "beneficiaries" referred to are those who bear the economic

loss of the i tem for which Lhe deduction is being granted. It  is

clear that such quali fying beneficiaries may be different from those

who would have benefited from the deductions if the esLate had enough

income t,o benefit  therefrom. It  is also clear that the technical

form of a disposit ion is immaterial to wtrether a person is a

qual i fy ing "benef ic iary .  "

In this case the administration expenses for which the excess

deductions are claimed in fact reduces the share to be divided

between the widow, petit ioner herein, and the trust. Petit ioner is

a beneficiary of a fraction of the net estate after payment of the

expenses here in question and so is a quali fying beneficiary

( see  Res .  L ,642  (h )  ( s )  ( c )  ( 1 )  ) .
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The deficiency in issue is

is  cancel led,

DATED: Albany, New York

Septenber 29, L976

erroneous in it,s entiretY and

STATE TAX COMMISSION

\\,um- lC"-^,--
COMMISSIONER


