
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat t ,er  of  the Pet i t ion

o f

1I{O}4AS and }ARCH,trA H.I^IARD

For a Redeterminat ion of a Def ic iency or
a Revtsion of a DeterminatLon or a Refund
of Personal }rcore

AFFIDAVIT OF MAILING

Taxes under Art ic le(a) 22 of the
rax Law for the Year(f*&k&#*J&)
L966.

SLate of New York
County of Albalry

Jean lfager , belng duly sworn, deposea and says that

she is an empLoyee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 29fh day of. Septenber , L976, she sernred the wlthin

Notice of Decision by (certified) mail upon Itromas and l"Iarcella

Elward @the petltLoner ln the wlthln proceeding,

by encl-osing a true copy thereof in a securety sealed postpaid wrapper addreseed

as follows: Mr. aq:rd }fus. Ttrornas Elward
237 Beach 119th Street
Rockar,ay Park, N.Y.

and by dcposit ing same enclosed in a postpatd properly addresged wrapper Ln a

(post of f ice or off ic laL depository) under the excluslve cate and custody of

the United States PostaL Servlce within the State of New York.

That deponent further says that the said addressee ls the fugAUgggqg€geg1

dd@ pet i t ioner herein and that the address set forth on sald nraPper ls the

Last known address of the @ pet l t ioner.

Sworn

29rh

to before me thls

rA-3 (2/76)

,  L976

/ \
i \  I  I

U



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

TIIOI'IAS trd IARCELLA ru0ARD
For a Redeterminat ion of a Deftclency or
a Revision of a Determinat lon or a Refund
of Personal Inccrue
Taxes under Art icle(s) 22 of the
Tax Law for the Year(EdogeoSQ8iigdd€i
1956-

State of New York
County of Albany

Jean Wager

she is an employee of the

age, and that on the 29th

Notice of Decisicnr

Lawrence W. Boes, (representatlve of)
Esq.

by enclos ing a t rue copy thereof  in  a

as fo l lows: Reavis & l4cG?ath

, being duly sworn, deposes and says that,

Department of Taxation and Finance, over t8 years of

day of Septenber , 19 76, she eewed the within

by (certified) mail upon Reavis & I,IcGkat6,

the petltioner ln the wlthln proceedlng,

securely sealed postpaid r traPPer addreseed

AFFIDAVIT OF MAILING

Lar,yrence W. Boes. Esq.
One Chase },lantnttan PLaza
Neur York, New York 10005

and by deposit ing same enclosed in a postpaLd properly addressed wrapper in a

(post of f ice or off ictal  depository) under the exclusive care and custody of

the United States Postal  Servl .ce within the State of New York.

That deponent further says that the said addreasee ls the (representatlve

of the) petitloner hereln and that the address set forth on said lrrapPer ls the

last known address of the (representat ive of the) pet l t loner.

Sworn t.o before me this

29th day of Septenber

rA-3 (2176)

19 76
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

$?edtr A), tf:l6

$t. ed !tr. Itnqr Ehmfd
Aff $rre fffth Sffie
fuckrry ?&*,. H.Y.

hG !t. md lttr. &Lrmdl

Ptease take notice of the !$f,1,6 Of ffi[tiil
of  the State Tax Commission enclosed herewith.

Please take further notice that Pursuant to
Section(;) S00 of the Tax Law, anY
proceeding in court to revie\il an adverse deci-
sion must be cormnenced within 4 El{bf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund aL1o'wed in accordance with this
decision or concerning any other matter reLative
hereto may be addressed to the undersigned. They
will be referred to the proper partyTlEot rePly.

Ve

A O D R E S S  Y O U R  R E P L Y  T I

TELEpHoNE: tr.r.l 49?'38!!0

r

Enc.

cc: Pet i t ioner 's Represen a t i ve :

Taxing Bureau's Representat ive:

rL -L . r2  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

rn the Matter of the Petit ion :

o f

THOIIAS and tr4ARCELLA ELWARD DECISION

for  a  Redeterminat ion of  a  Def ic iency or  :
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year :
1966 .

Thomas and Marcel la  Elward,  res id ing aL 237 Beach l l9 th

Street ,  Rockaway Park,  New York,  f i led a pet i t ion under  sect ion

689 of  the Tax Law for  a  redeterminat ion of  a  def ic iency in

personal income tax under Art icle 22 of the Tax Law for the year

1966 .  F i l e  No .  56734510 .

Sa id  de f i c i ency  was  asse r ted  by  no t i ce  i ssued  Apr i l  26 ,  I 97L ,

and is  in  the amount  of  $406,47 p lus in terest  o f  $98.28 for  a

to ta l  o f  S504 .75 .

In  l ieu of  a  hear ing the facts  have been st ipu lated.  Such

stipulation has been duly examined and considered.

ISSUE

The issue in  th is  case is  whether  Mr.  E lward was e i ther  a

domic i l iary  or  a  res ident  o f  New York State in  1965.
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FIIIDINGS OF FACT

1.  Mr.  E lward f  i rs t  immigrated f rom I re land to  the U.S.A. ,

at  the age of  23,  ar r iv ing in  New York Ci ty  on Apr i l  9 ,  1930,  or l

which he made h is  f i rs t  res idence in  a board ing house at  27 Babcock

P1ace, West Orange, New .rersey. From that day unti l  January 24'

L969,  he considered h is  home to be in  the State of  New Jersey.

After a short f ive-week period of employment in 1930, he began

employment in June, 1930, Ers a warehouseman with Lehigh Transporta-

t ion Company at 98 Frel inghuysen Avenue, Newark, New Jersey. He

later became a driver-helper and in 1933, d driver with Lehigh and

remained an employee of Lehigh unti l  January 24, 1969, when he

became tota l ly  d isabled by osteo-ar thr i t is  o f  the h ips.

2.  The nature of  Mr.  E lward 's  employment  wi th  Lehigh Trans-

portation Company as a driver of tractor trai lers in the metropoli tan

area made it  necessary for him to make his regular home near the

Lehigh warehouse in  Newark.  Therefore,  he moved in  1931,  to  a

boardinghouse at 136 Pennsylvania Avenue, Newark, New ,Jersey, where

he remained unt i l  h is  marr iage in  1937.  His  hours of  work at  Lehigh

were ext remely long and he usual ly  s tar ted work at  7 :O0 A.M. and

o f ten  as  ea r l y  as  6 :00  o r  6 :30  A .M.  Because  o f  t he  d i f f i cu l t i es  o f

driving and loading and unloading freight in the metropoli tan area,
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h i s  work  usua l l v  l as ted  un t i l  7 :00  o r  8 :00  P -M- ;  bu t  no  ea r l i e r

than  4 :00  P .M. r  d I Id  o f ten  unL i l  11 :00  o r  12 :00  P .M.  The re fo re ,

in order to have as much sleeping and leisure t ime as possible,

he had to make his home close to the Lehigh warehouse.

3. When Mr. Elward got married in \937, his wife and he made

their first home in a rented apartment on Hudson Boulevard, ilersey

City, New ilersey, which was 15 minutes away from the Lehigh ware-

house where he worked. After one year they moved to an apartment

on Belmont Avenue in Newark and subsequently to other apartments in

Newark, New Jersey, from 1937 to I94I. In I94L, they bought a

two-family house aE 287 ,fohnson Avenue, Newark, New Jersey.

4. In 1946, because the house in Newark was burglarized three

times and because of Mr. Elward's continued long hours of work,

Mrs. Elward felt unsafe in Newark and she returned to her family

home in lreland with their three small chi ldren. Mr. Elward

continued to live and work in Newark, New ;Iersey, from 1946 to 1951,

withouL his wife and children. There were few opportunit ies for

employment in Ireland- Mr. Elward made two visits to his family

in Ireland during this period. Therefore, although l"Ir.  and Mrs"

Elward were never separated in any legal sense, i t  was not unusual

that they made their homes in different places.
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5.  In  L951,  Mr.  E lward prevai led on h is  wi fe  to  return to

the United States with the three children, Although he was forced

by the circumstances of his work to live in or near Newark, New

,Jersey, his wife insisted that she and the children would not l ive

in Newark. They could not f ind an apartment convenient to Mr. Elward's

place of work near Newark where small chi ldren were accepted. During

the two months of search for an apartment, Mrs. Elward rented an

apartment in Rockaway Park, New York, where she lived with the

chi ldren and her  s is ter .

6. In l-950, during the period while Mrs. Elward and the

children $/ere in Ireland, Mr. Elward sold the house aE 287 Johnson

Avenue, Newark, New Jersey, and began to l ive with his married sister,

Mrs. Charles Kennedy, at 764 Westf ield Avenue, Elizabeth, Ne\^/ ; fersey.

This was and continued to be his home unti l  January, L969, primari ly

because his work for Lehigh Transportation Company made it  necessary

that he l ive close to the Lehigh warehouse.

'7 .  Dur ing the per iod that  Mr.  E lward l ived in  h is  s is ter 's

home in Elizabeth, New Jersey, from 1952 to 1969, there was no

accommodat ion prov ided in  the s is ter 's  home for  Mr.  E lward 's  wi fe

and three children.
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8. In Apri l ,  L952, Mrs. Elward decided to reside in Rockaway

Park, New York, where she found a large three-story house for sale.

This house was classif ied as a mult iple residence, in which four

apartments or units could be rented to sunmer or year-round

residents. Mr. and Mrs. Elward joint ly bought the house located

at 237 Beach 119th Street, Rockaway Park, New York, and took joint

title thereto. Although this has been the home of ltrs. Elward and

the children from L952 to present, i t  was not I"Ir.  Elward's regular

place of residence unti l  i lanuary 24, L969, when he retired from

Lehigh at the age of sixty-one.

g. From L952 to L969, vrhi le Mr. E1ward worked for Lehigh,

his regular residence was in the home of his sisterr lvlrs. Charles

Kennedy, 764 Westf ield Avenue, Elizabeth, New ,Jersey. From Sunday

through Friday night, he spent his sleeping and leisure hours at

his sister's house in el izabeth, New i lersey. From Saturday

to late Sunday evening he spent his leisure t ime at the house of his

wife and family in Rockaway Park, New York, Occasionally he would

also work on Saturday, in which case he would not leave New ilersey,

until Saturday evening and he would return to New Jersey, Sunday

night. In some years he spent his vacation periods in New York State

and in other years at shore cottages on the New Jersey shore. Thus,

during this period from April , 1952 through January, L969r l*[r. Elward

spent most of his t ime in New Jersey, with regular weekly visits to
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his wife and family in New York. Although this style of l i fe was

inconvenient to his wife and family and himself, i t  was the best

course he felt he could fol low consistent with his long hours of

work in Newark, New LTersey, and his family's residence in Rockaway

Park, New York.

10. For the tax year L966 and other tax years, the petit ioners

fi led a joint Federal tax return using the Rockaway Park address;

Mrs. Elward f i led a separate New York State tax return using the

same address. Mr. Elward's W-2 form (Withholding Tax Statement)

contained his New Jersey address.

l-1. During the period from L952 to L969, I\4rs. E1ward took

care of all household finances with respect to the Rockaway Park

house, including the preparation and f i l ing of the joint Federal

income tax reLurns and her separate New York State income tax return

which included income from that house. She annually employed an

accountant or attorney in the Rockaway area to prepare the income

tax returns.

L2. When in 1950, Mr. E1ward changed his place of residence

from Newark to 764 WesXfield Avenue, Ei-j-zabeth, New Jersey, he

reported this change of address to his employer, Lehigh Transportation

Company. He has held the sincere opinion that he was unti l  i lanuary 24,

L969, a resident of New Jersey. Thereforen because no deductions
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were made from his wages by his employer and none of the accountants

and lawyers who reviewed the Federal and state withholding forms

ever informed him that he owed any New York State income taxes,

he was of the sincere belief that he owed no New York State income

taxes. It  was not signif icant to him that the joint Federal returns

which Mrs. Elward caused to be prepared l isted the address ot 237

Beach 119th street, Rockaway Park, New York, whereas his personal

residence was 764 Westf ield Avenue, Elizabeth, New i lersey.

13. During the period from about 1930 through L969' Mr. Elward

had obtained and had annually renewed an automobile operator's

l icense from the SLate of New Jersey and not from the State of

Ne\^t York. All of the automobiles which he owned through 1969, were

bought and registered in and by the State of New Jersey. During

this period al l  of his business contacts were in the State of

New Jerseyr except for the joint ownership of a house in the State

of New York with his wife.

L4. On January 24, !969, because of a deteriorating condit ion

of osteo-arthrit is in his hip joints, which caused a total disabil i ty

Mr, Elward retired from his employment with Lehigh Transportation

Company and gave up his place of residence aL 764 Westf ield Avenue'

Elizabeth, New ,Jersey. During 1969, his sister, Mrs. Charles Kennedy,

sold the house.
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CONCLUSIONS OF LAW

petitioners have adequately shown that Mr. E1ward was not a

domici l iary of New York, in L966. Further, he did not spend more

than 183 days in New York, in L966, and so cannot be considered to

be a resident for that year.

The deficiency is emoneous and is cancelled.

DATED: Albany, New York
Septenber 29, L976

COMMISSION

COMMISSIONER


