
STATE
STATE

OF NEW YORK
TAx COMMISSION

In the Matter of the Pet l t ion

o f

MARK J. FURST
AFFIDAVIT OF MAILING

For a Redeterminat ion of a Def ic. iency or :
a Revision of a Determinat ion or a Refund
of Personal Income :
Taxes under Art icLe(g) 22 of the
Tax Lawrfor the Year{prk**>etftd68} L97L.t

rhe Deparrmenr'.:";::":": 
"::""":",","::' 

;';"::':,

30th day of Septeniber , L976 , she served the within

State of New York
County of Albany

Carmen Mottolese

she is an employee of

age,  and that  on the

Notice of  Decis ion by (cert i f ied) mai l  upon Mark J.  Furst

the petltioner ln the withln proceedingt

securely sealed postpaid wrapper addreseed

ffi

by encloslng a true copy thereo:E in a

as folLows: Mr. Mark J. Fgrst
100 Hepburn Road
Clifton, New Jersey 070L2

and by deposit ing same enclosed in a postpald properLy addressed wrapper ln a

(post of f lce or off tc iaL depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says rhat the said addressee ls the ftgnxl(!'gugf,Xt$g(

ff1gsEt petitioner herein and that the address set forth on sald lrrapper ls the

lasc known address of the frgEXffi petltloner.

Sworn

30rh

to

d a

before me this

of September , L976.

rA-3 (2/76)
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

MARK J. SInsr AFFIDAVIT OF MAILING

For a Redeterminat ion of a Def ic iency or
a Revision of a Determlnatlon or a Refund
of Personal Income
Taxes under Art ic le(x) 22 of the
Tax Law for the Year6dsgtdSgbeffgil L97L.z

State of New York
County of Al-bany

Carmen Mottolese , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over t8 years of

age,  and tha t  on  the3gth  day  o f  September  ,  L916,  she served thewt th in

Notice of  Decis ion by (cert l f ied) mail upon l{erbert S.

Furst,  C.P.A. (representat ive of)  the pet i t ioner in the withln proceeding,

by enclosing a true copy thereof in a securely seaLed postpald wrapper addressed

a s  f o l l o w s :  H e r b e r t  S .  F u r s t ,  C . P . A .
L776 Broadrnray
New York, New York 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f lce or off ic ial  depository) under the exclugive care and custody of

the United States Postal  Service within the State of New York.

ThaL deponent further says that the said addreasee is the (representative

of rhe) petitioner herein and that the address set forth on said hrrapper ls the

last knorsn address of the (representat ive of the) pet l t ioner.

Sworn co before me thls

30 th  day  o f  September  ,  L976,

rA-3 (2176)
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STATE OF. NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

$rptdrr l i f lo lr?t

A O O R E S S  Y O U R  R E P L Y  T OSTATE TAX COMMISSION

r

Enc.

TEL EPxoNE:,u, rfjrCtl9

Htr. ${a* J. l\rrrt
100 ltapbura Eard
ClLfr,m, Itm Jarmy 0tS12

De sr F{:tr. Funt r

Please take notice of the DECIIIIO$
of the State Tax Cormnission enclosed herewith.

Please take further notice that pursuant to
Section(l!) 69S of the Tax Law, any
proceeding in court to revie\^t an adverse deci-
sion must be cornrnenced within 4 amnthf
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

Supervtror of Surll
SlaLnr llaarLnge

Peti t ioner I  s Representat ive :

Taxing Bureau's Representat ive:

rA -1 .12  (L176 )



STAIE OF NEW YORK

STAIE TAX CO}4MISSION

I:n the Matter of the: Petition

of

}ARK J. FI]RST

for a Redeterrnination of a Deficiency or
for a Refind of Personal Incone Ta:<es urder
Article 22 of the Tax Lavr for the Year L97L.

DECISION

Petitioner, I"Iark .[. I\rst, 100 Hepbr-mr Road, Cliftcn, Ner,v

Jersey 070L2, filed a petiticn for redeterrnination of a deficiency

or for a refund of persorul incone taxes rnder Article 22 of ti:re

Tax Law for 1971. (File No. L-89L32L52). A srnall clains hearing

was held before Joseph Mrrcus, Hearing Officer, at the offices of

the State Tax Conmission, Ttlo World Ttade Center, Neinr York, New Yoric,

65th Floor, on May L2, L976, at 2:45 P.M. Petiticner was represented

by Herbert S. Fr.rst, C.P.A. of 1776 Broadroay, New York City. The

fncone Tax Br.nreau was represented by Peter Crotty, Esq., (Louis Senft,

Esq. , of cor.msel).

ISSI]E

The issr:e in this case is v*rether a year-end loss of an electing

srnall br:siness corporation for Federal incone tax prrposes is dedtrctible

on a nonresident return vrLren srrch loss occtrs in the taxpayer's period

of nonresidency.

F]MINGS OF EACf,

Petitioner, I,Iark J. Flrst, was a resident of the State of

New York for tLre period Janirary l, 1971 ttrrougfi Septenber 30, L97L.
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Petitioner resided in Neu'Jersey on October l, 1971 througfi

Decenber 31, L97L. Petit.ioner, l4ark J. Ftnrst, was a shareholder

in a corporation lctoviln as Fr-un-A-Kit, Inc., an electing srnall business

corporation for Federal ineone tax pE?oses.

Both the petitiorrer and the corporation were crn calerrdar year

for to< p1-nryoses.

Petitioner filed a Nenrr York State cornbined incone tax retuffI

for the period Jarnrary 1, 1971 through Septernber 30, 197L, (IT-208)

jointly with his w'ife, k:ah Fr-rst, on vfuich he deducted the sr.rn of

$14,335.00 from tr-is total- incone. This sr:rn represented his dis-

tributive shere of the loss sustained by Furn-A-Kit, Inc. for

the year 1971 and was prorated for the nine-rncnth period rilren

petitioner was a residenL of the State of New York.

MNCLI]SIONS OF LAW

Ttre disallorniance o.t the prorated loss dedrrcted by the

petitiorrer is sustained r-rrder section 632(b)4(B) of the ltlevs York State

Incone Tax Lan and sectir:n 148.6 of the Personal Incone Ta< Regulations.

Section 632(b)4(B) prowides that: "For a non-resident indiwidu,al

vilro is a slrareholder of ,1 col?oration vfrrich is an electing srnall busjness

coryoration for Federal Incone Tax purposes-(B) ... A net operating loss

of such coraoration shall not constitute a loss or deduction derived

from or cornrected with Ner,v York sortrces." Ftrrther section 148.6 of the

Personal Incone Tax Regulations precludes the deduction of a loss v*rich

occurs in the ta:payer's period of nonresidency, ataributative to his

status as a shareholder of an electing srnall business coryoration.
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The petition of lfff:k J. Fr-rst is denied and the lilctice of

Deficiency is sustained together with srrch interest as nray be

lar'rfirlly ouring.

DAID: Albrty, New York

Sep tember  30 ,  L976
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