
STATE OF NEW YORK
STATE TAx COMI'{ISSION

In the Matter of the Pet i t lon

o f
AFFIDAVIT OF MAILING

ALLEN HERMAN

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund
of personal Income&Unincorporated Business
Taxes under Art ic le(s) 22 * 23- of the
Tax Law for the Year(s) lonilel:tr*{5} :
1 9 7 1  a n ] ,  L 9 7 2 .

State of New York
County of Albany

Bruce Batchelor , betng duly sworn, deposes and says that

Ittre is an ernployee of the Department of Taxation and Finance, over 18 years of

age, and that on the 2lstday of December , L976 r the served the wlthln

Not ice of  Decis ion by (certifted) mail upon Allen Herman

QegrcexxacOwxre! the petltioner ln the within proceeding,

by enclosing a true copy thereof ln a securely sealed postpald wrapper addressed

as fol lows: Mr. Al len Herman
25 Central  Park West
New York, New York 10023

and by depositlng same enclosed in a postpald properl-y addressed $traPper ln a

(post of f ice or off ic lal  deposltory) under the exclustve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (rcpexeul:altte

oft<sD€' petitloner herein aad that the addreaa set forth on said wrapper is the

last known address of the (:opsnaoaetxepoeth,e) petittoner.

Sworn

21s t

to

d a y

before me this

of December ,  Ln6,

rA-3 (2/76)

&rutrsnbto0'



STATE OF NET,I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
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ALLEN HERMAN

For a Redeterminat ion of a Def ic iency or
a Reyision of a-Determinat{on or a Refund
nf Personar Income ano

;;""tr&nEgrg8{aEq€) B"ti'9"t3 0f rhe
Tax Law for the Year(s) xx>dec*c*{a)
1 9 7 1  a n d  1 9 7 2 -

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, depoees and says that

She is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 21st day of December , Lg 76, *re served the wlthln

Notice of Oecision by (cert i f led) maiL upon Ted R. ELkort

(representat lve of)  the pet l t ioner ln the withtn proceedtng,

by encloslng a true copy thereof in a securely sealed postpaid wrapper addressed

as foL lows:  Mr .  Ted R.  E lkor t
35  West  53rd  St ree t
New York, New York 10023

and by deposl. t ing same enclosed ln a poetpaid properLy addressed wrapper ln a

(posr off ice or off ic ial  deposttory) under the excluslve care and custody of

the United States PoscaL Service wlthln the State of New York.

That deponent further says that the sald addressee is the (representat ive

of the) petitioner herein and that the address set forth on sald lrrapper is the

last known address of the (representat ive of the) pet l tLoner.

Sworn to before me this

2LsL day of December

rA-3 (2176)

,  L976



STATE TAX COMMISSION

STATE OF NEW YORK I

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Drcrbfi llf lt?6

A D D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 1 8 ){t?-lCtO

r xr. lllffi srlrm
15 gntnl Datk ltant
ril, t*r Iil rw* 1003t

Darf 3&rr BlrrtAl

Please take notice of the DrcIStrC
of  the State Tax Connniss ion enclosed herewi th.

Please take further not ice that pursuant to
Sect ion(s) G9O e ?31 of the Tax Law, any
proceeding in court to revieril an adverse deci-
sion must be commenced within { mth|
from the date of this not ice.

Inquir ies concerning the computat ion of tax
due or refund altowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned. They
wil-l be referred to the proper party for reply.

Enc .

cc :  Pet i t ioner rs

Vg.Prtruly yours,
-/ t ,l --7

4)t*^r, fl 
\.-/^--.<--.-

ttrnk o.vluoslr
8rylgvl,rc cf 8!rll

____-_Slfl$ E .tfryr
KepresenEaclve:

Taxing Bureau's Representat ive:

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ALLEN HERMAN

for Redetermination of a Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes under  Ar t ic les 22 and 23 of
the Tax Law for  the Years L97L and L972.

Pet i t ioner ,  A l len Herman,  res id ing at  25 Centra l  Park West ,

New York,  New York,  has f i led a pet i t ion for  redeterminat ion of

a def ic iency or  for  re fund of  personal  and unincorporated business

taxes under Art icles 22 and, 23 of the Tax Law for the years L97L

a r rd  L972 .  (F i 1e  No .  2 -L4L96420 ) .

A  sma l l  c l a ims  hea r ing  was  he ld  Augus t .  L7 ,  L976 ,  a t  10 :45  A ,M.

at  the of f ices of  the State Tax Comrniss ion,  Two Wor ld Trade Center ,

New york,  New York,  before Harry  Huebsch,  Smal l  Cla ims Hear ing Of f icer .

pet i t ioner ,  A l len Herman,  appeared by Ted R.  Elkor t ,  Publ ic  Accountant .

The Income Tax Bureau appeared by Peter  Crot ty ,  Esq. ,  (Wi l1 iam Fox,

Esq .  o f  counse l ) .

ISSUE

DECISION

Herman t s

rrnincorporated

The only  issue is

income from activit ies

business tax.

whether  or  not  Pet i t ioner ,  A l len

as a representat ive is  subject  to
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FINDINGS OF FACT

l .  Pet i t ioner ,  A l len Herman,  f i led t imely  L97L and 1972

personal income tax returns in which he indicated his occupation as

"theatrical management" and, except for inEerest income, he reported

al l  h is  income as business income.  Pet i t ioner ,  A l len Herman,  d id

nol f i le unincorporated business tax returns. The Income Tax Bureau

held that  pet i t ioner ,  A11en Herman,  r ras se l f -employed and that  h is

income was subject  to  unincorporated business tax.  A Not ice of

Def ic iency dated Ju ly  28,  1975 was issued for  personal  income and

unincorporated business taxes due.  The personal  income tax increase

in the amount  of  $192.L0 resul ted f rom a Federa l  ad justment  which

pet i t ioner ,  A l len Herman,  is  not  contest ing.  The to ta l  addi t ional

tax  due  shown  on  the  No t i ce  o f  De f i c i ency  i s  $1 ,436 .11 ,  pena l t y

Q495 .59 ,  and  i n te res t  $263 .47  f o r  a  t o ta l  o f  92 ,L95 .L7 .

2.  Pet i t ioner ,  A l len Herman,  represenLed severa l  c l ients  in

the radio and te lev is ion commerc ia ls  f ie ld .  He operated under

wr i t ten contracts  wi th  each c l ient .  Pet i t ioner ,  A l len Herman,  handled

the negotiat ion and detai l  work leading to Lhe signing of contracts

to per form by the c l ients .  The resul ts  to  be obta ined had to be accept-

ab le  to  the  c l i en ts .

3 .  Pe t i t i one r ,  A l l en  Herman 's  c l i en ts  d id  no t  i ssue  w i thho ld ing

tax statement forms to him or make any deductions from his

compensa t ion .  Pe t i t i one r ' s  c l i en ts  pa id  h im  on  a  fee  bas i s .  rn

addi t ion to  serv ices per formed for  c l ients ,  pet i t ioner ,  A l len Herman,

per formed business connected serv ices for  employers who d id issue
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withholding tax statements to him. Petit ioner, Al len Herman,

received withholding tax statements from two employers in L97L

showing compensat ion to ta l ing $474.62.  For  L972,  one employer

issued a wi thhold ing tax s tatement  ind icat ing $176.00 as wages paid

to pet i t ioner .  Pet i t ioner ,  A l len Herman'S gross business income

inc luding such income f rom employers was $32,019.00 in  1971 and

$26 ,474 .00  i n  L972 .

4. Petit ioner, Al len Herman, did not report any expense reimburse-

ment  f rom pr inc ipa ls  on h is  Federa l  or  s tate returns.  He f i led

Federa l  Schedule C in  which he deducted expenses for  rent ,  deprec ia-

t ion,  Secretar ia l  work,  c leaning and maintenance,  postage,  g i f ts ,

insurance, travel and entertainment. Petit ioner, Al len Herman,

f inanced his ovrn retirement plan. He was not provided off ice SPace

by any of his employers and had his own letterheads. There was no

indication of any restr ict ions by employers on the number of cl ients

pet i t ioner ,  A l len Herman,  could rePresent  or  any d iv is ion of  pet i -

t ioner 's  t ime between emPloYers.

CONCLUSIONS OF LAW

A. That  the fees received for  serv ices as a representat ive

by petit ioner, Al len Herman, from cl ients he represented and from

wages from other employers earned Ln L97L and L972 does not con-

sti tute income received as an employee exemPt from the imposit ion

of unincorporated business tax in accordance with the meaning and

intent  o f  sect ion 703(b)  of  the Tax Law.
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B.  That  the act iv i t ies of  pet i t ioner ,  A l len Herman,  dur ing

the years L}TL and L972 constituted the carrying on of an unincorporated

business and that his income derived therefrom was subject to

unincorporated business tax in accordance with the meaning and intent

o f  sec t i on  203 (a )  o f  t he  Tax  Law.

C. That the petit ion of Al len Herman is denied and the

No t i ce  o f  De f i c i ency  da ted  Ju l y  28 ,  L975 ,  i s  sus ta ined -

DATED: Albany, New York
December 2L, L976

\t u-t*t- l(*.^^ --
eoMFrs.sroNER


