
STATE OF NEW YORK
STAII TN( IoMMISSION

In the Matter of the Pet i t lon

o f

I;fILLIA}4 M. HITCHCOCK

For a Redetermtnat ion of a Def ic lency
a Refund ofPersonal Income Tax
Taxes under Articl.e<(s} 22 o f
Tax  Law fo r  t he  Year (s )L967 ,  1968 ,

1969 ,  L970  and  1971 .

State of New York
County of Albany

MARYLOU SA},IUELS , being duly sworn, deposes and says that

she is an employee of the Department of Ta,xat ion and Finance, over 18 years of

age, and that on the Z0t lday of May ,  L976,  she served the  w l th ln

Notice of Decision (g{:<RgtA{F*RqS{nd by (certif ied) mail. upon William M.

Ilitchcock (xepcexroftat*x*of) the petltloner in the withln

proceedlng, bI enclosing a true copy thereof in a securely sealed postpatd

wrapper addressed as fol lows: Mr. Wil l ian H. Hitchcock
5531 East Fort  l - ,owefl
Tuscon,  Ar izona 85701

and by deposlt tng same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic la. l  deposttory) under the excluslve care and custody of

the Unlted States Post Off lce Department ni thin the State of New York.

That deponent further says that the sa.id addressee is the >(ff61leei*kSgtX*

of) pet i t loner hereln and tha.t  the address set forth on sald strapper is the last

known addrese of the 6f**fgg***f:{X*xg&*h*) petltloner.

Sworn to before ne this

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

or

the
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STATE OF NEI{ YORK
STATE TN(" COI'IMTSS ION'

In the Matter of the Pettt lon

o f

WILLIAIq M. HTTCHCOCK

For a Redetermtnatlon of a Deftclency
a. Refund ofPersonal Income Taxes
Taxes under Art icle(pi 22

AFFIDAVIT OF MAITING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

S*,""--lD

or

theo f
Tax  Law fo r  t he  Year (s )1967 ,  1968 ,

L969 ,  1970  and  1971 .

State of New York
County of Albany

UARYI-..OU SAI\4UELS , betng duly sworn, depoeee and eaye that

she is an employee of the Department of Ta.xat ion and Ftnance, over 18 years of

age, and that on the 20th day of May , 1976 , she eerved the wlthln

Notice of Declslon (e€(Ptkegi*e#ffi) by (certified) mail uponilohn H. Doyle? III,

Esq - (representat ive of)  Ehe pet l t loner in the wlthl .n

proceedtng, blr  encloslng a true copy thereof in a eecurely sealed postpaLd

'rapper addregsed ae follo!'s: *?ltn5ir?3il)"i"1ilfr;rt7n;ohnson &
Hutchinson, Counsel

Anderson,  Russel l  & Ki t l ,  Of  Counsel
600 Fifth Avenue

and by deposltlns Bame encloged t$"9 J.?tbar$"pYop%""1$ "Ta?39"ed 
wrapper rn a

(post of f ice or off tctal  depoeltory) under the exclusive care and custody of

the Untted States Poet Off lce Department wtthln the State of New York.

That deponent further says that the eaid addressee ls the (repreeenta.tlve

of) petltloner heretn and that the address set forth on satd wrapper le the lagt

known addresa of the (repreeentatlve of the) petlttoner.

Sworn

20rh

to

d a y
,C

before me

o f

thle

MaY , L9 76

AD-1.30 (U74)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND TINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lray 20, 1976

A D O R E S S  Y O U R  R E P L Y  T O

r EL EPHoN E : ts rc ilS2il-8.llg-

r
!!r. lgllLiara n. Hltchcock
553I Eact Fort lowoll
Suasonr Arltona

Doar Mr. nltchsoskr

Please take not ice of the pggXSIOlI
of the Stare Tax Commission enctosed herewith.

Pl-ease take further notice that Pursuant to
Sectiorli5f 699 of the Tax Lawr af,Y
proceeding in court to revielT an adverse deci-
sion must be commenced withi4 rcnth:
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
wil-1 be referred to the proper party fo7 reply.

Enc .

Pet i t ioner 's  Repre
EearLng
a t i v e :

Taxing Bureau t s Representative :

rA-r .  .  12 (L l7  6)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of t t re Pet i t ion

o f

WILLIAM M. HITCHCOCK

for  Redeterminat ion  o f  a  Def ic iency  or

for Refund of Personal Income Tax under
Ar t i c le  22  o f  the  Tax  Law fo r  the  Years
L 9 6 7 ,  1 9 6 8 ,  L 9 6 9 ,  L 9 7 O  a n d  1 9 7 I .

DECISION

Pet i t i one r ,  W i l l i am M.  H i t chcock ,  has  f i l ed  a  pe t i t i on  fo r

redeterminat ion of  a  def ic iencv or  for  re fund of  personal  income

tax under  Ar t ic le  22 of  the Tax Law for  the years L967,  L968,

L969 ,  L97O and  L97 I .  (F i I e  r r r o .  l 3 - l 9B5BB l ) .  A  f o rma l  hea r i ng

was held before PauI  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices

of the State Tax Commission, T\rvo World Trade Center, New York,

New York ,  on  Apr i l  76 ,  L974 ,  ? t  9 :15  a .m.  Pe t i t i one r  appeared

by Ki rkpatr ick ,  Lockhar t ,  Johnson & Hutchinson,  Esqs.  (Anderson,

Russe l l  &  K i l I ,  Esq .  o f  counse l ,  by  John  H .  Doy le ,  I I r ,  Esq .  ) .

Ttre Income Tax Bureau appeared by SauI Heckelman, Esq. (Solomon

S ies ,  Esg .  ,  o f  counse l ) .

ISSUE

I s  pe t i t i one r ,  W i l l i am M.  H i t chcock ,

York State withholding taxes due from E1

yea rs  L967 ,  1968 ,  L969 ,  L97O and  L97L?

l i ab le  fo r  unpa id  New

Tiempo,  Inc .  fo r  the
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FINDINGS OF FACT

1.  El  T iempo,  Inc.  fa i led to  pay over  to  the Income Tax

Bureau  $36 ,351 .98  o f  New York  S ta te  pe rsona l  i ncome taxes  w i th -

he ld  f rom i t s  emp loyees  fo r  t he  yea rs  L967 ,  L968 ,  L969 ,  L97A

and  L97L .

2.  Pet i t ioner ,  Wi l l iam M.  H i tchcock ,  was  a  fu l l - t ime employee

of Lehman Brothers, a Wal l  Street banking f i rm, when he made his

or ig ina l  inves tment  in  1963,  the  year  in  wh ich  E l  T iempo was

founded.  Pet i t ioner  was made pres ident  o f  E l  T iempo,  Inc .  in

L963,  ds  we l l  as  a  d i rec to r ,  bu t  con t inued h is  fu l l - t ime employ-

ment with Lehman Brothers. In L967, he changed f i rms and was

employed by  De la f ie ld  and De la f ie ld ,  a  b rokerage f i rm in  New York

Ci ty .  fn  Augrus t ,  L967,  pe t i t ioner  moved to  Ca l i fo rn ia  and in

March ,  L969,  he  re tu rned to  New York  C i ty .

3 .  I n  A u g u s t ,  1 9 5 8 ,  p e t i t i o n e r  r e s i g n e d  a s  p r e s i d e n t  a n d  a

d i rec to r  o f  E l  T iempo,  Inc .  In  May,  L969,  pe i i t ioner  was made

v ice-pres i -dent  o f  E l  T iempo,  Inc .  and re -e lec ted  as  a  d i rec to r

thereo f  bu t  res igned bo th  pos i t ions  e f fec t i ve  June 30 ,  L97O.

4.  El  T iempo,  Inc.  f i led New York State "Reconci l ia t ion of

Personal Income Tax Withheld for Employers Fi l ing Monthly and

Semi-Annual  Returns"  (Form IT-2103 (BNS) )  for  t t re  years L967,

1968 ,  L969 ,  L97O and  1971 .  Each  o f  t he  re tu rns  f i l ed  had  the
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word "arrang:ement" stamped thereon, ds wel l  as the f i led

"Employerrs Monthly Returns of New York State Personal Income

Tax Withheld" ( form IT-2101M) which showed no remit tance.

5.  Under  date of  May 24,  L97L,  the Income Tax Bureau issued

a Statement  of  Def ic iency and a Not ice of  Def ic iency against  pet i -

t ioner, Wil l iam M. Hitchcock, imposing a penalty in the amount of

$35,351.98 which is  equal  to  the amount  of  unpaid wi thhold ing

taxes due f rom El  T iempo,  Inc. ,  for  the years 1967 through L97I .

E l  T iempo,  Inc.  was adjudicated a bankrupt  in  JuIy ,  L972,  af ter

having f i led a pet i t ion for  reorganizat ion under  Ctrapter  XI  o f

the Bankruptcy Law in Apri l  ,  L9'7I.

6 .  At  a l l  o f  the t imes in  quest ion the pet i t ioner ,  Wi l l iam

M. Hi tchcock,  was only  the t i tu lar  head of  E l  T iempo,  Inc.  He

attend.ed not manv board meetincrs after his return from California.

During his tenure of off ice he was not involved in the operation

or management of the newspaper El Tiempo, and had nothing to do

wi th the payment  of  credi tors  or  taxes.  Pet i t ioner ,  Wi l l iam M.

Hitchcock, had no authority over the daily administration of the

business affairs of the newspaper, El Tiempo, published by El

T iempo,  Inc. ,  he drew no sa lary ,  and had no of f j -ce at  the of f ices

of  E l  T iempo.

7.  Pet i t ioner ,  Wi l l iam M.  H i tchcock ,  a l though hav ing

aut?ror i ty to sign checks pr ior to the end of 1968, signed but few
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during the f ive years he had such authority and was not a signa-

tory on any El Tiempo checking accounts thereafter. He never

advised that  any credi tors  should be g iven preference over  tax ing

author i t ies.

B.  An at tempt  to  ra ise funds by a "Publ ic  Of fer ing" ,  the

payment of the withholding taxes having f irst priori ty from the

rece ip t s ,  was  unsuccess fu l .

CONCLUSTONS OF I,AW

A.  That  pe t i t ioner ,  Wi l l iam M.  H i tchcock ,  a l though an

of f i cer  and d i rec to r  o f  E l  T iempo,  Inc . ,  was  no t  a  person under

a duty to perform the task of col lect ingi  and paying the with-

holding taxes. The fai lure to pay over the withholding taxes

was not a wi l l fu l  at tempt in anv manner to evade or defeat the

tax or payment thereof.

B .  That  s ince  pe t i t ioner ,  Wi l l iam M.  H i tchcock ,  d id  no t

w i l l f u l l y  f a i l  o r  c a u s e  E l  T i e m p o ,  I n c . ,  t o  w i l l f u l l y  f a i l  t o

col lect,  t ruthful ly account for and pay over New York State

wi thho ld ing  taxes  due f rom sa id  corpora t ion  fo r  the  years  L967,

L968,  7969,  I97O and 1971,  there fore  a  pena l ty  equa l  to  the  to ta l

amount of the unpaid withholding taxes was improperly assessed

against him in accordance with the meaning and intent of  sect ion

685 (g )  o f  the  Tax  Law.



C.  That

and the Not ice

DATED: Albany,
M a y  2 0 ,

pe t i t i on  o f

Def ic iency

the

o f
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Wil l iam M. Hi tchcock is  granted

i ssued  May  24 ,  797 I ,  i s  cance l l ed .

New York
r97 6

STATE TAX COMMISSION

. / " i , , /
. t'<',!1+:c't lJ '

COMMISSIONER/

hu.g^"-
COMMISSIONER


