
STATE OF NEW YORK
STATE TAx COMMISSION

In the t lat ter of  the Pet i t ion

o f
CHARLES B. KENNING ANd

CAROI, M. KENNING
For a Redeterminat ion of a Def ictency or
a Revision of a Determinat lon or a Refund
of Personal Income
Taxes under Art icle6e* 22

AFFIDAVIT OF MAILING

of the
Tax Law,for the Year(s)*fxBie6[p**$ 1965,:

1 9 6 6 .  1 9 6 9 ,  1 9 7 0 .  1 9 7 1  a n d  1 9 7 2 .

State of New York
County of A1bany

Catherine Steele , being duly sworn, deposes and says that

she is an empLoyee of che Department of Taxatlon and Fi.nance, over L8 years of

age, and that on the 13th day of September , Lg76 , she senred the wlthln

Noti oe of Decision by (cert i f ied) mait  upon Charles B. Kenning and

Carol M. Kenning(FeFxecrwtxafitu<uE) the petltloner ln the withln proceedlng,

by encJ-oslng a true copy thereof in a securely sealed postpatd wrapper addreseed

as foL lows:  Mr .  &  Mrs .  Char les  B .  Kenn ing
23 Old  Farm Ci rc le
Pit tsford, New York L4534

and by deposit ing same enclosed in a postpald properl-y addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addreasee is the (rcpoelmerA:cu

>t*x&fi$xpetitioner herein and that the address set forth on sald wrapper is the

lasr known address of rhe >(s6trt68u?ftEt{ttt6><r9(t!ret petltl.oner.

Sworn to

13th  day

before me this

rA-3 (2176)

f September ,  Lg76



STATE OF NEW YOR,K

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Septenber 13, 1976

A O O R E S S  Y O U R  R E P L Y  T O

TELEpHoNE:  15q s1457-385O

STATE TAX COMMISSION

r M!. & i,lrt. Charles E. KcnnLng
23 Old Farm CLrcte
Ftttrf,ord, Hw York 14534

Daatr !.|tr. & !lrc. KennLngr

Please take notice of the DECISION
of the State Tax Connnission enclosed herenrith.

Please take further notice that pursuant to
Section$ 590 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be conrnenced within 4 nOnthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the uryflersigned' They
will be referred to the proper party for ly .

1

'i"{rfr.
,..isripcrvl,cing Tax

f gcarLng off!.ccr
Enc.

I l I l ( :

Taxlng Bureau's Representat ive :

rA -1 .12  (L /76 )



STATE OF NEW YORK

STIIE TAX CCN,il{ISSION

In the }4atter of the Petition

of

CTTARLES B. KENNING AI{D
CAROL M. KE$INIIG

for Redetermination of a Deficiency or
for Reftnd of Personal Incone Taxes
r-urder Article 22 of the Tax Lanz for the
Years L965, L966, L969, L970, l97t and
L972.

DECISION

Petitioners, Charles B. Ketrrring and Carol M. Kerming, 23 01d Farm

Circle, Pittsford, Near York L4534, petitioned for a redetermination of

deficiencies in personal incone taxes r-urder Article 22 af the Tax Laqr

for the years L965, 1966, L969, L970, L97L nd L972.

A fornral hearirg was held at the offices of the State Tax

Conmission, Rochester, Nex,rr York on October 15, 1975 before

L. Robert Leisner, Hearing Officer. TLre ta:payers appeared by

Charles B. f,.eruring, Esq. Ttp Incone Tax Btreau appeared by Peter

Crotty, Esq. (Alexander Weiss, Esq., of cou:sel).

ISST]ES

I. I,trere the t&payers entitled to incone splitting?

II. Are sections 6L2(t) and 615(b) (2) of the Tax Larar

constitutional?
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EINDIIGS OF EACT

1. Petitioners, Charles B. Kerming and Carol M. Kerrring, tinely

filed Nen York State incone La>( retLffiis for the years L965, L966, L969 ,

L970, L97L and L972.

2. A Notice of Deficiency in personal incone ta><es were issued

for the years L969 on April 10, L97L; for L970 er:rdL971- on Decenber 5,

1972; arrd for L972 on AprLL 12, L974, against tlre ta:payers urder

File }dcs. 9-38729633; l{o. L-789L8288; ard No. 2-25824056.

3. The tapayers petitioned for redetermination of the

deficiencies.

4. At the hearing the tapayers also attenpted to place in

issue refi:nd claims for the years 1965 and L966. The Incone Ta< Br-reau

asserted a decision of the State Tax Conmission affirned by the

Appellate Division for the years 1965 and 1966,Kerrring vs. Tar Cqnnission

69 Misc 2d 484, barred their claims for refiled for said years.

5. The tapayers assert that the assessrrents violate tlre eqiral

protection clause of the LlniEed StaLes Constitution. They assert that

tr,vo married persons both with separate incone rnay file a joint return

indirectly but tr,'n married persons with only ttre hwband or wife with

inconE, cannot split incone and thus this corple is deprived of eqr:al

protection of the laur.

6. The taryayers assert that the conmitment of $1,800,000.00 to

the South I4a11 project without referendum and the illegal allocation

of fiards from the stock transfer tax to New York City has rnade the

assessfiEnt tnconsLitutional, and that e><cessive inflation has created

a confiscatory Nen^r York State incone tax.
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7. The ta:payers assert that the exodus of people and industry

from Nex^r York State has increased the tax brirden on the rernaining

citizens in Ner,s York State and the tax brrden on incone nnrst be revised.

8. Ttre tapayers assert ttrat in several instances they had

joint incone and joint property and that in the assessnents the Incone

Tax Brreau has also failed to recognize this in the case of Carol M.

Kennfug. they assert this incone cannot be allocated to Charles B.

Ksrning alone.

The ta<payers had joint incone in the form of interest and

recapture of depreciation.

L969
il9e0.06

L970 L97T L972
Interest
Depreciation
Recapture

il, r3e.13 w62.L6 $Il[33.37

9. TLre taryayers assert that sections 612(f) and 615(b) (2) are

contrary to the prowisions of Article 3 section 22 of the Constitution

and contrary to the intentions of the rrcters r,fien these sections of the

Constitution were adopLed and contraa1r to the intentions of the Neqr York

State l-egislature in inplementing the sane.

10. They assert that the statutory appeal provisions provided for

in the Nevs York Tax Lauz violate the due process clause and eqr:al pro-

tection clause of the lhiLed States Constitution and also violate the

Civil Rights Statrrtes of the lkr-ited States.

CONCLIISIONS OF IAW

A. That the peLitionerb cases for L965 nd L966 were finally

determined in Kenning vs. Tax Conmission 69 Misc 2d 484. The petitions

for 1965 nd L966 are dismissed r-lrder section 689(c) (2) of the Tax Law.
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B. That respecting the assertions of urconstitutionality, the

State Tax Cormission has no jr:risdiction to declare a Tax Lalv

unconstitrrtional. Ttre constitutionality of the Tax Law is presr-ured

at the a&ninistrative level of ajudication.

C. Ihat respecting the assertions of confiscatory rates in an

inflationary economy, or the assertion of an orodus of industry, or

Inany people from the State, the Tax Law does not provide for srrch

events, and relief if arry mrst come from the legislatr.re.

D. That respecting tlre assertion of incone splittirg the Tax

Lanv does not provide that a spouse nay split incone with.tlre otlrer

spouse on the tax rettx.n. Ttre controlling law, section 6I2(D of the

Tax Lani, requires th,at adjr:sted gross incone of the lrusbard and wife

must be detsmined separately. Section 615(b) (2) of the Tax Law provides

that itemized dedrrctions of a husband and wife nray be taken by eittrer or

divided between tlrqn as they rnay elect.

E. Ttre tapayers had joint incone in the form of interest and

recaph.re of depreciation.

L972
Interest
Depreciation
Recapu-re

$r, 3e .13 Fr362. 16 FrF83. 37

F. That half of this joint i:rcone from each year is the separaLe

incoue of Carol M. Kennir€ and the incone ta< dr:e shall be reconputed

on this separate incone. Clrarles B. Kenrring's incone shall be redrrced

by one half the joint incone and the tax on his separate inccne shall be

L969
F-Eeo.06

L970 L97I
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reconputed. ltre deficiencies as rnrdified are sustained for the

years Lg6g, 1970, 1971 md L972. Ttre tapayers petitions in all other

respects are denied.

G. That pucsuant to the Tax Law interest shall be added to

the total anol-mt due r-rrtil paid.

DAID: Albany, New York
September  13 ,  J -976


