
STATE
STATE

OF NEW YORK
TAX COMMISSION

In the l"latter of the Petition

o f

HOI^IARD I(ISS aNd SHIRLEY KTSS

For a Redeterminat ion of a Def ic iency or
a RevLsion of a Determination or a Refund
of Personal Ineome
Taxe5 under Art icle&l 22

AFTIDAVIT OF MAILING

of the
Tax Law for the Year(a| or *xdc&(r)L974

State of New York
County of Albany

Denise Burke , being duly sworn, deposes and says that

she is an employee of the Department of Taxat lon and Flnance, over 18 years of

age, and that on the 24t]nday of August , Lg76, she served the wlthin

Not ice of  Decis ion by (cert i f ted) maiL upon Howard Kiss and

Shirley Kiss (t€pfgfeHeetXfrd<:$f) rhe peririoner in rhe within proceeding,

by enclos ing a r rue copy thereof  in  a securely  sealed postpald wrapper addressed

as fol lows: Howard Kiss and Shir ley Kiss
2526 Wilmette Avenue
Ti tusv i l - Ie ,  F lo r ida  32780

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f tce or off lc lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that, the said addreasee ls the (qrecr"plo$oe

OO.XffO petitioner herein and that the addresg set forth on said trrapper is the

last kno'nm address of the {ep:ocsatreue><xf>l5r) petltloner.

Sworn to before me thls

24th day of  August  ,  L976.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
HOWARD KISS And SIfiRLEY KTSS

For a Redeterminat ion of a Def ic iency or
a Revlsion of a DeterminatLon or a Refund
of Personal Income
Taxe$ under  Ar t ic le{3)  22

AFFIDAVIT OF MAITING

of the
Tax Law for the Year(8}or Beodxd$i 1970

State of New York
County of AIbanY

Denise Burke , being duly sworn, deposes and says that

she is an ernployee of the DepartmenE of TaxaElon and Finance, over 18 years of

age, and that on the 241-ir.day of August , Lg 76, she serrred the wlthin

Notice of Decision by (cerr l f led) mal l  upon Marvin E. Landau,

Esg. (representat lve of)  the pet i t ioner ln the within proceedlng'

by enclosing a true copy thereof in a securely seaLed postpaid wrapper addressed

as fo l lows:  Marv in  E .  Landau,  Esg.
425 Park Avenue South
New York, New York 10016

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f lce or off ic lal  depository) under the exclusive care and custody of

the Unlted States PostaL Servlce withln the State of New York.

That deponent further says that the said addreesee is the (representative

of the) pet i t loner herein and that the address set forth on said l t raPper is the

last knom address of rhe (representat ive of the) pet l t loner.

Sworn Eo before me this

24th day of August

(2176)
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lugruet 24, 1976

A D D R E S S  Y O U R  R E P L Y  T O

TELEpHoNE:151s1 45?-385O

r'Ilonatd 
f,leg end thtrlcY trler

2326 W!.lnette Avsnuc
TLturvll le, Florlda 32780

Doar Dlr. & l{rl. f,l,ur

Please take not ice of the
of the State Tax Commission

DtcI6loN
enclosed herenri th.

PLease take further not ice that Pursuant to

Sect ion(t)  690 of the Tax Law' anY
proceeding in court to reviett an adverse deci-
sion must be cormnenced within 4 nonthl
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund allor,ved in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned. They
will be referred to the proper pa

V

E n c .
Beerlng

tng Trx
Offlccr

Pet i t ioner 's Represdntat ive:

TaxLng Bureau' s Representative :

rA -1  .12  017  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f
:

HOVfARD KTSS and SHIRLEY KISS

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Personal Income Tax under :
Art ic le 22 of the Tax Law for the Year
L 9 7 0 .  :

DECISION

Pet i t ioners,  Howard Kiss and Shi r ley Kiss,  res id ing at  2526

Wi lmet te Avenue,  T i tusv i l le ,  F lor ida 32780,  have f i ted a pet i t ion

for  redeterminat ion of  a  def ic iency or  for  a  refund of  personal

income tax under  Ar t ic le  22 of  the Tax Law for  the year  L97O.

(Fi le  No.  0-5319211-2)  A formal  hear ing was held before Ju l ius E.

Braun,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

Two World Trade Center, New york, New york, orr February 23, L976.

Petit ioners appeared by Marvin E. Landau, Esq. The Income Tax

Bureau appeared by Peter  Crot ty ,  Esg. ,  (Solomon Sies,  Esq.  ,  e f

counse l ) .

ISSUE

Was the compensat ion paid in  L97O to pet i t ioner ,  Howard Kiss,

by Ex-Lax,  Inc.  for  past  serv ices or  for  serv ices rendered wi th in

New York State?
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FINDINGS OF FACT

1.  Pet i t ioners,  Howard Kiss and Shi r ley Kiss,  t imely  f i led

a New York State income tax nonres ident  re turn for  the year  L97O.

He claimed that he received no income within New York State.

2.  On June 26,  L972,  the Income Tax Bureau issued a State-

ment  of  Audi t  c lhanges against  pet i t ioners,  Howard Kiss and sh i r ley

K iss ,  i nd i ca t i ng  tha t  compensa t ion ,  t o ta l i ng  $45 ,000 .00 ,  rece i ved

from Ex-Lax,  Inc.  was for  past  serv ices and was for  serv ices per-

formed within New York State. Accordingly a Notice of Deficiency

was  i ssued  i n  the  amoun t  o f  $3 ,624 .81  p lus  i n te res t  o f  $260 .26  fo r

a  t o ta l  o f  $3 ,885 .07 .

3.  Pet i t ioner ,  Howard Kiss,  had been employed by Ex-Lax,  Inc.

s ince  1951 .  S ince  Augus t  23 ,  L966 ,  he  was  v i ce  p res iden t  i n  cha rge

of production for Ex-Lax, Inc. Upon impending retirement in L969,

he entered into a ten-year agreement with the company, under which

he would cont inue to  act  as a consul tant ,  because of  h is  knowledge

and experience in the company's business affairs. The employment

per iod and consul tant  serv ices were set  for th  in  the contract ,

which a lso s tated that  he was to  be prov ided wi th  su i tab le of f ice

space and secretar ia l  ass is tance,  in  connect ion wi th  the per form-

ance of  serv ices at  the execut ive of f ices of  the company.  The

compensat ion was f ixed at  $45,000.00 per  annum. Deduct ions for
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taxes were to be withheld. Clauses in the agreement prevented

pet i t ioner ,  Howard Kiss,  f rom compet i t ive employment ,  and a lso

prevented h is  d isc losure of  the companyts t rade secrets .

4.  Pet i t ioner ,  Howard Kiss,  in  Apr i l  L969 so ld h is  s tock

in Ex-Lax,  Inc.  to  the Genera l  Cigar  Co. ,  which purchased a sub-

stanLial number of shares and thus became the control l ing stock-

holder. General Cigar confirmed the agreement between the

pet i t ioner  and Ex-Lax,  Inc.

5.  Pet i t ioner ,  Howard Kiss,  was not  ca11ed upon by Ex-Lax,

Inc .  du r ing  the  yea r  i n  i ssue ,  L97O,  fo r  any  se rv i ces .  Dur ing

sa id  yea r ,  he  was  pa id  $45 ,000 .00  i n  mon th l y  paymen ts .  These

were mai led to  h im at  h is  res idence in  Bath,  Maine.

CONCLUSIONS OF LAW

A. That  pet i t ioners,  Howard Kiss and Shi r ley Kiss,  were not

res idents of  New York State in  L97O.

B.  That  pet i t ioner ,  Howard Kiss,  d id  no work for  Ex-Lax,

fnc.  dur ing L97O in New York State.

c .  That  the income of  pet i t ioner ,  Howard Kiss,  dur ing the

year  L97O was paid pursuant  to  the L969 contract  for  consul ta t ion

and not  for  past  serv ices rendered.



D. That  the pet i t ion of

and the Not ice of  Def ic iency

-4-

Howard and

issued June

Shir ley Kiss

26 ,  L972  i s

is  granted,

cance l l ed .

DATED: Albany, New York
A u g u s t  2 4 ,  L 9 7 6

\ . /

W\,*-L6*, \C*.**
COMMISSIONER


