
STATE OF NEI{ YORK
STATE TN( CO}IMISSION

In the Matter of the Pet i t lon

o f
IfiRBERI D. KIJIN and

MONIKA P. KI,EIN

For a Redetermlnat ion of a Def ic lency or
a Refund of Personal Income
Tax#(under Art ic le(d) 22 _ of the
Tax Law for Lhe Year(g9 1969.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
8W

State of New York
County of Albany

Yvette Nackenson ,  being duly sworn, deposes and says thet

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 29 day of March , L9 f6,  she gerved the wlthin

Notice of Decision (crt'letnnpdmrldpo) by (xc*tthf*Sdd mail upon Herbert D. Kleln

and Monlka P. Klein (@ the pet l t loner in the withln

proceedlng, by enclosing a true copy thereof in a securely sealed poetpaid

rfrapper addressed as fol lows: Mr. & l{rs. Herbert D. Klein
IM Roetel 104
Zrtg, Swltzerland

and by deposlt ing same enclosed ln a postpald properly addressed wrapper ln a

(post off ice or off icial deposltory) under the exclusive care and custody of

the United States Post Off lce Department within the State of New York.

That deponent further says that the sa.id a.ddressee is the (ftD*if,tenfilffift

.)gf) petltioner hereln and that the address set forth on sald ltraPPer ie the la.st

known addrese of the (fagrrearuxtsloof,mbe) petitioner.

Sworn

29

to

d a y

before me thls

of March

AD-1.30 (L174' , )



STATE OF NEI{ YORK
STATE TN( COMMISSION

In the l" lat ter of  the Pet l t lon

o f

HERBERT D. KLEIN and
MONIKA P. KLEIN

For a Redeterminat lon of a Def lc iency
a Refund of Personal Income

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

o f

or

EheTaxes under  Ar t i c le$)  22
Tax Law for the Year($ 1969.

State of New York
County of Albany

YvetLe Nackenson , being duly sworn, deposes and 6ays that

she is an employee of the Department of Ta.xat ion and Financer over L8 years of

age, and that on the 29tHay of. March , Lrl6 , she served the wlthin

Norice of Decision (oo<grxeoodxxB<isn* by (certifled) maiL upon Frank G.

Opton,  Esq. (representat ive of)  the pet l t loner in the withtn

proceedlng, by encloslng a true copy thereof in a securely sealed postpald

\rrapper addressed as fol lows: Frank G. Opton, Esq.
Lynton, K1ein, Opton and Saslow, Esqs.
1OO Park Avenue
New York, New York 10017

and by deposit tng same encLosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  deposltory) under Lhe exclusive ca.re and custody of

the Unlted States Post Off lce Department within the State of New York.

That deponent further sa.ys tha.t  the sa. id addressee ls the (representat lve

of) pet l t loner herein and that the address set forth on sald \ i l ra.PPer is the last

known addrese of the (repreeentat lve of the) Pett t loner.

Sworn

29E}j.

to

l*'
before me thle

of March ,  L976

(L174)



STATE TAX COMMISSION

. STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BUILDING 9,  ROOM IO7
STATE CAMPUS

ALBANY, N.Y. 1222'

A R E A  C O O E  5 I 8

s t A T €  t A X  C O M M r S S r O r {

X E A R I N G  U I { I T

P A U L  G R E E N B E R G

S E C R E I A R Y  T O
c o M M  |  5 s r  o N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N E R

(s18) 457-38s0

HlGtl

Please take notice of the Dt€tI16
of the State Tax Commission enclosed herewith.

Please take- fgr ther  not ice that  pursuant  to
Section (€ ) 60S of the Tax Law, any
proceeding in court to review ap adverse deci-
sion must be commenced within I rffihr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
Ihese wil l  be referred to the proper party for
reply .  , . /

DtI$a

l{r, * Iiift* Hrrll*rt D.
IX htnl 10[
?"rtg,, $rltgttrl*r.d

Dam lEr I lFr. Ktrlat

Enc .

ce :  Pe t i t i one r '
Law Bureau

u"7z)rtr
/'/ /'- ''-,//a-

FUL B. SOEIITI
/rurewsm lrl

HEARING OFFTCER

s Representa t ive

Albanv, New York
ll.reb-tgr L9l5

rA-1 .12  (L2 /7s)



STATE OF NEW YORK

STATE TAX COMMTSSION

I n  t he  Ma t te r the  Pe t i t i on

HERBERT D. KLEIN and
MONIKA P. KLETN

fo r  Rede te rm ina t i on  o f  De f i c i ency  o r
for  a  Refund of  personal  Income Tax
under  A r t i c l e  22  o f  t he  Tax  Law fo r
the  Year  1969 .

DECTSTON

pe t i t i one rs ,  He rbe r t  D .  K le in  and  Mon ika  p .  K le in ,  rM  Roe te1

10A,  zug ,  Sw i t ze r land ,  have  f i l ed  a  pe t i t i on  fo r  rede te rm ina t i on

o f  de f i c i ency  o r  f o r  re fund  o f  pe rsona l  i ncome tax  under  A r t l c l e  22

of  the Tax Law for  the year  1969.  F i Ie  No .  9-49266580.

A formal  hear ing was held before paur  B.  coburn,  Hear ing

o f f i ce r ,  d t  t he  o f f i ces  o f  t he  s ta te  Tax  commiss ion ,  T \ ruo  wor ld

T rade  cen te r ,  New yo rk ,  New yo rk ,  on  Apr i l  2 I ,  L975 ,  d t  I z4O p .M.

Pe t i t i one rs  appeared  by  Lyn ton ,  K le in ,  Op ton  and  Sas low ,  Esqs . ,

(Frank G.  Opton,  Esg.  o f  counsel ) .  The fncome Tax Elureau appeared

by  Sau l  Hecke lman ,  Esg . ,  (So lomon  S ies ,  Esq . ,  o f  counse l ) .

I S S U E

o f

of

were  pe t i t i one rs ,

res idents of  New york

L969?

Herber t  D.  K le in

State for  income

a n d  M o n i k a  p .  K l e i n ,

tax  purposes  fo r  the  year
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FINDINGS OF FACT

I .  Pe t i t i one rs ,  He rbe r t  D .  K le in  and  Mon ika  p .  K le in ,  t ime ly

f i led a New York State income tax res ident  re turn for  the per iod

of  January r ,  ] -969 to  May 21,  1969.  They c la imed a refund of

$1 ,017 .20 .  They  omi t ted  f rom the  to ta l  New yo rk  i ncome the i r

add i t i ona l  i ncome cons i s t i ng  o f  sa la ry  ea rned  by  Herbe r t  D .  K1e in

ou ts ide  o f  New yo rk  S ta te ,  d i v idends  and  i n te res t .

2 .  on November 26,  1973,  the rncome Tax Ehrreau issued a

S ta temen t  o f  Aud i t  Changes  aga ins t  pe t i t i one rs ,  He rbe r t  D .  K Ie in

and Monika P.  K1ein,  imposing New York State personal  income tax

upon a l l  the i r  income for  the year  1969 as determined f rom thei r

Federa l  re turn as submit ted,  upon the grounds that  they were New

York  S ta te  res iden ts  fo r  t he  en t i re  yea r .  Acco rd ing l y ,  t he  fneome

Tax  Bureau  i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $222 .55 .

3 .  Pe t i t i one rs ,  He rbe r t  D .  K1e in  and  Mon ika  p .  K le in ,

res ided  a t  36  Eas t  36 th  s t ree t ,  New yo rk ,  New yo rk ,  on  a  l ease

that  expi red September,  I97O. On December 28,  1969,  Herber t  D.

K re in  con t rac ted  w i t h  w .K .  Adm in i s t r a t i on ,  r nc . ,  t o  p rov ide

admin i s t ra t i ve  and  manager ia l  se rv i ces  to  the  pa ren t  company ,

sup radur  Manu fac tu r i ng  co rpo ra t i on ,  e f fec t i ve  January  L ,  1969 .

The contract  prov ided that  Herber t  D.  K le in  was to  take up res idence

in  Sw i t ze r land  o r  such  o the r  l oca t i on  ou ts ide  the  U .S .  as  requ i red ,
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cou ld  be  te rm ina ted  by  e i t he r  pa r t y  on  December  3 r ,  L97 r ,  o r  a t

end of  any subsequent  year  upon s ix  months pr ior  not ice,  and any

con t rove rsy  a r i s i ng  ou t  o f  sa id  con t rac t  be  de te rm ined  i n  the

c i ty  of  New York accord ing to  the ru les of  the Amer ican Arb i t ra t ion

Assoc ia t i on .

4 .  Pe t i t i one rs ,  He rbe r t  D .  K le in  and  Mon ika  p .  K le in ,  re loca ted

to  sw i t ze r rand  i n  Ap r i t  ,  L969 .  on  o r  abou t  May  22 ,  Lg6g ,  t hey

leased an apar tment  in  Luz,  Swi tzer land,  for  a  year ,  renewable year ly

the rea f te r .

5 .  pe t i t i one rs ,  He rbe r t  D .  K le in  and  Mon ika  p .  K le in ,  a re

IJ .S .  c i t i zens .  Mon ika  P .  K le in ,  f o rmer l y  a  German  na t i ona l ,  secu red

der i va t i ve  u . s .  c i t i zensh ip  th rough  he r  husband ,  Herbe r t  D .  K le in ,

whom she marr ied in  1969.

6 .  Pe t i t i one rs ,  He rbe r t  D .  K le in  and  Mon ika  p .  K le in ,  re ta ined

savings bank accounts wi th in  the State of  New york.  Herber t  D.  K le in

cont inued h is  membership as a nonres ident  in  many organLzat ions

such  as  the  Assoc ia t i on  o f  New York  C i t y ,  Me t ropo l i t an  Opera  Gu i l d ,

New York city club, the New york university club, the Rotary crub,

and the New York county Lawyer 's  Associat ion;  and he not i f ied the

Board  o f  E lec t i ons  to  cance l  h i s  reg i s t ra t i on  because  o f  t he  move .

7 .  Pe t i t i one rs ,  He rbe r t  D .  K le in  and  Mon ika  p .  K le in ,  re tu rned

to the i r  New York apar tment  on November 26,  Lg6gr  orr  an extended
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Chr is tmas hol iday dur ing which t ime they were able to  f ind a

tenan t  t o  t ake  ove r  t he i r  apa r tmen t  as  o f  Janua ry  I , 1970 .

B.  Pet i t ioner ,  Herber t  D.  K le in ,  whi le  in  New York made

and  execu ted  a  w i l l  on  the  29 th  o f  December ,  1969 ,  d i spos ing  o f

h i s  es ta te .  He  s ta ted  the reon  tha t  he  res ided  i n  the  C i t y  o f

Zug ,  Sw i t ze r land .

9 .  Pe t i t i one rs ,  He rbe r t  D .  K le in

in  Ju Iy ,  L969 ,  pu rchased  a  ca r  f rom a

acqu i red  a  Sw iss  d r i ve r ' s  l i cense  and

secu red  a  Sw iss  soc ia l  secu r i t y  ca rd ,

o f  Sw i t ze r l and ,  t he  Sw iss  A lp ine  C lub ,

and the Swiss ?our ing Club.

and Monika P.  K1ein,

Z1rg,  Swi tzer land dealer ,

automobi le  insurance,

and jo ined the Rotary CIub

the  Sw iss  M ig ros  Assoc ia t i on ,

Kle in ,

t ime

CONCLUSTONS OF LAW

A.  That  pe t i t ioners ,  Herber t  D .  K le in  and Mon ika

were  domic i led  in  New York  S ta te  dur ing  1969.  They  a t

e f f e c t e d  a  c h a n g e  o f  d o m i c i l e  t o  S w i t z e r l a n d .

P .

no

B.  Tha t  s ince  pe t i t i one rs ,  He rbe r t  D .  K le in  and  Mon ika  p .

K le in ,  we re  domic i l i a r i es  o f  New York  du r ing  the  yea r  1969  and  s ince

they mainta ined a permanent  p lace of  abode and spent  more than

th i r ty  days dur ing sa id year  in  New york s tate,  therefore,  they

are subject  to  New York s tate personar  income tax as res ident

ind iv iduals  on a l l  the i r  income inc lud incr  income earned wi thout



the State of  New

in ten t  o f  sec t i on

C.  That  the

d e n i e d  a n d  t h e

s u s t a  i n e d  .

DATED: Albany, New York
March 29, L976

York for  L969 in  accordance wi th  the meaning and

605 (a )  ( I )  o f  t he  Tax  Law .

pet i t ion of  Herber t  D.  K le in  and Monika P.  K le in

NoL ice  o f  De f i c i ency  i ssued  November  26 ,  L973 ,I S

L S

,4 STATE TAX COMMTSSTON
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COMMISSIONER


