
STA,TE OF.NEI^T YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
HOV{ARD LEMELSON

and
HELEN LEIUELSON

For a RedeEerminat ion of a Def ic iency or
a RevLsion of a Determinat ion or a Refund
of Personal Income
Taxes under Art icle$$ 22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s) ifnrElfxtO@G}
1 9 6 7 ,  1 9 6 8 .  L 9 6 9  a n d  1 9 7 0 -

State of New York
County of Albany

Catherine Steele , being duly sworn, deposes and says that

she is an employee of the Departnent of Taxat ion and Flnance, over 18 years of

age,  and tha t ,  on  the  23rd  day  o f  August  ,1976,  she served the  w l th in

Not ice of  Decis ion by (cert i f ied) nai l  upon Howard Lemelson and

Helen Lemelson (xcp'cexmaExq:of* the petltioner ln the withln proceeding,

by enclosing a true copy thereof Ln a securely sealed postpaid wrapper addressed

as fol lows: Mr. & Mrs. Howard Lemelson
335 Je f fe r  S t ree t
Ri-dgewood, New Jersey 07450

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the SqXcoetDcrfll lrc

x$otue) pet i t ioner herein and that the address set forth on sald r i l rapper is the

last known address of the tDeparrs€ffqx1lte<58><Dtlcry petltloner.

335 Jef fer  St reet

r \

Sworn to before me this

23rd, day of August ,  L976.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f
HOI^7ARD LEMELSON

ano
HELEN LEMELSON

For a Redeterminat ion of a Def ic iency or
a RevLsion of a Determinat ion or a Refund
of Personal Income
Taxes under  Ar t i c leS!  22 of the
Tax Law for the Year(s))@GXfiDQ(ffifi
L 9 6 7 ,  1 9 6 8 ,  L 9 6 9  a n d  1 9 7 0 .

State of New York
County of Albany

Catherine Steele ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  che23rd  day  o fAugust  ,  L976,  she served the  wt th in

Notice of Decision by (cert i f ied) nai l  upon Morton Leben, CPA

(representaEive of)  the pet l t ioner ln the within proceeding,

by encl-osing a true copy thereof l -n a securely sealed postpaid wrapper addressed

as foltows: 
H;t3:":iii";"!it"
New York, New York 10001

and by deposlt lng same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee ls the (representat ive

of the) peEit ioner hereln and that the address set forth on sald wrapper ts the

last known address of the (representat ive of the) pet i t loner.

AFFIDAVIT OF MAILING

Sworn to before me th is

23rd, day of August , L976

rA-3 (2176)



STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APFEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Augurt 13' t9?6

A D O R E S S  Y O U R  R E P L Y  T O

TELEpHoNE: tstar {3?-t8$O

STATE TAX COMMISSION

r lilr. & Hfil. gffifd tdrl'm
335 .'rflir #w*rB
Rldgilwd' IGr dl*rry O?.05O

Lro;,tr lF. 3 lul. Imlrnr

Ptease rake norice of rhe DDEISIil
of the State Tax Cornrnission enclosed herewith.

Please take further notice that pursuant to
SectiorfD SrO of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be conunenced within 4 ngrthr
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund alloured in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned. They
wiLl be referred to the proper par

Enc.

c c :

[.rrtn{
Pet i tLoner '  s  Representat ive :

Taxing Bureauts Representat ive:

'&rirn

rA -1 .12  (L /76 )



STAIE 0F NE\^i YORK

STATE TAX O}MTSSION

I:: the }datter of tlre Petitions

of

HCI^IARD LEMH,SON
and

HH-EN LEMELSON

for Redetermination of a Deficiency or
for Refi-md of Personal Incore Tax r.leder
Article 22 of the Tac Lati for the Years
L967, 1968, 1969 and 1970.

DECISION

PetiLioners, Iloroard l-enelscrr and Helen Lenelson, harrc filed

petitions for redetermination of a deficiency or for refi-n"rd of

personal incone tax under Article 22 of the Tax Lavt for ttre years

L967, 1968, 1969 md 1970. (File Nos. 9-33f98703 and 0-69181370).

A formal hearing was held before Paul B. Cobr-nrt, Hearing Officer, at

tlre offices of the State Tax Conmissicrr, TV79 World Trade Center,

Neur York, New York, on April 24, L975 at 10:45 A.M. Petitioners

appeared by }lforton Leben, C.P.A. Ttre Incone Tax Btreau appeared by

Saul Heckelman, Esq., (Solonsn Sies, Esq. of Cor.rrsel).

ISST]E

Was all of the incorne receirred by petitioner, Holnrard Lenelsort,

f:om his activities as a professicnral engineer dr-ring the years

L967, 1968, L969 and L970, allocable to Ner,v Yort State?

FTNDTIGS OF FACT

1. Kallen & Lenelson filed Nsv Yort State parbrership retrrms

for the years L967, 1968, L969 td L970.
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2. Petitiorrers, Ilornzard Lenelson and Helen Lsrelsort, filed

Neri York State nonresident returns for the yeErrs L967, 1968 and

L969.

3. On SepterSer 28, L970, petitiorrers, Ilcnrrard Lenelscrr and

Helen Lenelson, filed a claim for a refi:nd for the years L967,

1968 and 1969 allocati:rg their net incone to Nei^r York State as

follovss: 1967 - 77.92%; L968 - 78.99% nd L969 - 80%- A ldotice of

Disallowance was issr:ed }4arch 15, 197L.

4. Petitioners, Hovrard Lsrelson and Helen Lenelson, filed a Nernr

York State incore nonresident return for the year L970. T?re

percentage of incone allocated to Nex^r York State was as follows:

salary - 73.5//.; partrrership - 67.86%.

5. Ora July 30, L973, the Ircone Tax Brreau issr:ed a Statennnt

of Audit Ctranges for the year L970 against petitioners, Hovrard

lrenrelson and Helen Lenelson. TLre aforesaid allocation of petitioner,

Hcnoard Lenelson, was disallolued on tlte grourds that no allocation of

parbrership incone was nrade on the parmership refurns, and that he

failed to substamtiate dates r,yorked outside of Nevv York State cn his

personal inccrre tax return. Accordingly, 
" 

Notice of Deficiency l^7as

issued against petitioners in the anor:rrt of $5 ,925.54, with interest

of $814.52 for a total of $6,74A.06.

6. DLring the years L967, 1968, 1969 and 1970 petitioner,

Horrard Lerelson, was a parErer in the engineering firm of Ibllen &

Lerelson. Ttre office of said firm was located at L27L Arrcrrue of the

Anericas, New York, New York. During the years in issue, the

partrrership of Kallen & Lenelson was licensed to practice enrgineering



-3-

in the State of Nex,r York, but not in the State of Ner,s Jersey.

I{CI^iard P. Ibllen vras not licensed to practice professional

engineering in the State of ldel^r Jersey. Petitioner, Ilo\,rard

Lenelson, was licensed to practice professional engineering in both

the states of Nexnr York and Nexr Jersey.

7. Ibchanical Systens, I:rc. is a Ner^r York corporation

organized r-mder the lavss of Nernr York in 1968 with a sole office

located in the saue suite of offices as that of tlre parurership

at l27L Averrue of the Anericas, Ne\,rr York, Nernz Yort. TLre

principals of the corporation were the parbrers Kallsr & I-errelscn,

arrd the work it engaged in was drafting orclusiveLy for rlte

partrrership of Ibllen & Ierelson. The coryoration did not

trtrrsact any business outside of New York State.

8. Petitioner, Hcnnrard Lenelson, resided at 335 Jeffer

Street, R:idger'lood, Nev.r Jersey. He nnintained a den in his hone

vfrrich contained drafting boards and a rad<. for sone plans. He

dld not have any shingle or telephone listing indicating that he, or

the parh:ership of vahich he was a rrErber, unintained an office at

his hone. Ihrder the zoning lans of Ridger^rood, New Jersey, special

permits could not be granted for such an office.

9. Petitioner's clairn of allocaticn of parblership incone is

based on the fact that his hone was held out to be the office of

tl:re firm of Ka11sr & Lernelson becanrse, r-rrder the lavu of Netr Jersey,

there must be a Nervr Jersey address in order to get the work engaged

in by the fi:m for the State of Ner^r Jersey. Petitioner, Hotrrard
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Lenelson, claimq that salarT income should be allocated for r,tork

perforaed at various sites in Nevv Jersey. He does not claim any

allocation of salary inccne because of work perforned at his hone.

A. That the parurership of Kallen and Lenelson was not

entitled to an allocation of incone both within and without Nevs York

State drring the years L967, 1968, 1969 nd 1970 beca:se it nerrcr

rnaintained a regular place of br-rsiness outside of Nqnr York State

dr-ring said years. Ttrerefore, the petitiorrer, Hornrard Lenelson, luas not

entitled to an allocation of his distributive share of parErership

incoue received from Kallen and Lenelscrr for said years. His hone in

Nex^r Jersey did not constitute a regular place of business of the

partnership.

B. That petitioner, Hqnrard Lenelson, did not render arry senrices

for }bchanical Systens, Inc., outside of New York State dtring the

years in issr:e and, therefore, he was not entitled to an allocation of

the incone received from said corporation.

C. Ttrat the petitions of Hovsard Lenrelson and Helen Lenelson are

den:ied.

DAIED: Albarry, I\ero York
Augus t  23 ,  L976

/_


