
STATE OF NEW YORK
STATE TAX COMMISSION

In the lvlat.ter of the Petition

o f

RUSSELL L. & HJORDIS P. LEWIS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under Art iclep! 22 of the
Tax Law for the Year(s)>ooc*exttgdftk
1968 arLd  L969.

State of New York
County of Albany

Carmen Mottolese

she is an employee of

age, and that on the

Not ice  o f  Dec is ion

rhe Deparrmenr',:";::"::: 
":":":","."::',:";:"::":,

20th day of August ,  L976, she served the within

by (cert l f ied) mai l  upon Joseph H.

Joseph H.  Murphv.  Esq.
Hancbck.  Estabrook.  Rv
J O S e p n  H .  M U r D n v .  E s q .
Hancbck, Estabrook. Rvan.

Shove & Hust .  Esqs .  
'

AFFIDAVIT OF MAILING

Murphy, Esq. (representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

t ,  Esqs .
One Mony PLazb,

EySaf""E-ncrJ[€U XfEke.#?a?e properry addressed wrapper ln aand by depositirtfl t$ile*EficldlEU fryh^podt'p?Itr properly addresse

(post off ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said errapper is the

last known address of the (representat ive of the) pet l t ioner.

Sworn tr: before me thls

20th day of August

rA-3 (2/76)

,  L976.



STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

RUSSELL L. & HJORDIS P. LEWIS

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat , lon or  a Refund
of Personal Income
Taxes under Art ic le [p) 22 of the
Tax Law for the Year(s)*n<gs0[€d/c!0K
1968 and 1969 -

State of  New York
County of Albany

Carmen Mottolese , being duly sworn, deposes and says that

she is  an employee of  the Department  of  Taxat ion and Flnance,  over  18 years of

age, and that on the 21thday of August , L9 76, she served the within

Notice of  Decis ion by (cer t i f ied)  mai l  uponRussel l  L .  &

Hjordis P. Lewi6uerxctaeen$rc<ff)< the petitioner in the withln proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wtapper addressed

as fo l lows:  Mr.  & Mrs.  Russel l  L .  Lewis
4294 Brigadoon Drive
St .  Pau1,  Minn.  55LL2

and by deposit ing same enclosed in a postpaid properLy addressed wrapper tn a

(post off ice or off icial depository) under the excLuslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the sald addressee is the (E*f1gggpf*ts$e

gfcf*dc pet i t ioner herei .n and that the address set forfh on said wrapper is the

last known address of the (4p1x:ge***iifgxg[r*bf* petitloner.

Sworn to before me thls

20 th  day  o f  August  ,  L976.

AFFIDAVIT OF MAILING

rA-3 (2/76)



SIATE OF NEW YORK

DEPARTMENT. OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 ' 7

Auguat 3f!, I97S

A O D R E S S  Y O U R  R E P L Y  T OSTATE TAX COMMISSION

r

IELEPHoNE:,u,,,!! ]:!T!Q

*h. & ltrt. Rwlall, L. I"orch
,r19* BrLgrdmn Srl,ru
St. Fnul, l.{&ln. 5t113

Sonr Htr. & l.-frr . Lerta r

PLease take notice of the DXCISIOI|
of the State Tax Commission enclosed herewith,

Please take fuqther not ice that Pursuant to
Sect ion($ 690 of the Tax Lawr 6nY
proceeding in court  to review en adverse deci-
sion must be cornrnenced withitt 4 Unnthl
f rom the  da te  o f  th is  no t ice .

lnquir ies concerning the computat ion of
due or refund allowed in accordance with
decis ion or  concerning any other  mat ter

tax
this

relative
hereto mav be addressed to the unde ed. They
will be referred to the proper pa

E n c .

cc :  Pe t i t i one r  
I  s Representat ive:

Taxing Bureau's Representat ive:

rA -1 .12  0 /76 )
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NEW YORK

X COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

RUSSELL L. & HJORDIS P. LEWIS

for  a  Redeterminat ion  o f  a  Def ic iency
or  fo r  Refund o f  Persona l  Income Taxes
under  Ar t i c le  22  o f  the  Tax  Law fo r
t h e  Y e a r s  1 9 6 8  a n d  1 9 6 9 .

DECISTON

Russe l l  L .  and  H jo rd i s  P .  Lew is  f i l ed  a  pe t i t i on  fo r  t he

rede te rm ina t i on  o f  a  de f i c i ency  i ssued  under  da te  o f  Ap r i l  26 ,

L97 I ,  i n  t he  amoun t  o f  $ I55 .72  p l us  i n t e res t  o f  $18 .97  f o r  a

to ta l  o f  5L74 .69  fo r  pe rsona l  i ncome taxes  due  under  A r t i c l e  22

of  the Tax Law for  the year  1968 and of  a  def ic iency not ice

i ssued  under  da te  o f  January  29 ,  L973 ,  i n  t he  amoun t  o f  $630 .94

p lus  i n te res t  o f  $105 .56  f o r  a  t o ta l  o f  $736 .50  f o r  pe rsona l
\_-_

income taxes due under  Ar t ic le  22 of  the Tax Law for  the year

1969 .

In l ieu of  a  hear ing,  the pet i t ioners submit ted the pet i t ion

to the Commiss ion on the f i le  o f  the Income Tax Bureau.  The

pet i t ioners were represented by Joseph H.  Murphy,  Esq. ,  o f  Hancock,

Estabrook,  Ryan,  Shove & Hust  o f  Syracuse,  New York.  The Income

Tax Bureau is  represented by SauI  Heckelman,  Esq.  The sa id f i le

has been dulv  examined and considered.

ISSUE

The  i ssue  i n  th i s  case  i s

iar ies of  New York dur ing L96B

whether  pet i t ioners were domic i l -

and  1969 .
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FIIIDINGS OF FACT

1.  In  1967 ,  pe t i t i one rs  res ided  a t  12518  I roquo is  Road ,

Pa los  Park ,  I l l i no i s .  I n  June ,  L967  Mr .  Lew is  l e f t  h i s  f o rmer

employment and took a job with the St. Regis Paper Company as

a technica l  wr i ter .  He was ass igned to work pr imar i ly  on

p ro jec t  a t  t he  company ' s  p lan t  a t  Do rav i l l e ,  Georg , i a ,  bu t

L967 he  a lso  worked fo r  a  few days  in  the  company 's  loca t ions

a t  C h i c a g o ,  I l l i n o i s ,  a n d  f o r  1 8  d a y s  a t  i t s  p l a n t  a t  N e w  C i t y ,

Rock land County ,  New York .  He s tayed a t  mote ls  when he  was in

e i ther  Georg ia  o r  New York .  H is  w i fe  and ch i ld ren  s tayed in

I l l i n o i s  u n t i l  J a n u a r y  3 1 ,  1 9 6 8 ,  a n d  h e  c o m m u t e d  b a c k  t o  I l l i n o i s

on weekends.  The pro jec t  manager  to  whom he repor ted  was loca ted

at  New Ci ty ,  Rock land County ,  and he  was pa id  f rom New Ci ty  so

as  to  keep h is  ra te  o f  sa la ry  conf ident ia l  f rom the  Georg ia

employees .

2 .  T h e  s t a t e m e n t s  o f  b o t h  M r .  L e w i s  a n d  o f  a n  o f f i c i a l  o f

S t .  Reg is  Paper  Company c lear ly  show tha t  thepo jec t  Mr .  Lewis

was ass igned to  in  Georg ia  had been on ly  a  deve lopment  p ro jec t

p r io r  to  L ranuary ,  1968 bu t  a t  tha t  t ime i t  became apparent

tha t  commerc ia l  p roduc t ion  wcu ld  be  s ta r ted  fo r  a t  leas t  a  year

pend ing  on ly  fo rmal  budget  approva l  in  March ,  1968 wh ich  was

g r a n t e d .

3 .  O n  J a n u a r y  T ,  1 9 6 8 ,  p e t i t i o n e r s  r e n t e d  a  s m a l l  h o u s e

in  New Ci ty ,  Rock land County .  He moved h is  fami ly  and househo ld

g o o d s  t h e r e  o n  J a n u a r y  3 1 ,  1 9 6 8 .  O n  F e b r u a r y  1 ,  1 9 5 8 ,  p e L i t i o n e r

l e a s e d  o u t  h i s  I l l i n o i s  h o u s e  f o r  a  o n e - y e a r  p e r i o d .  o n  A p r i l  1 2 ,

I N
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1958,  he purchased a house at  3500 Bowl ing Green Avenue,  Dorav i l le ,

Georg ia and moved in to i t  complet ing the move by Apr i l  24,  1968.

From the end of  January,  Lg6B through Mareh,  L96B Mr.  Lewis worked

for  29 days at  the Nyack p lant  and the remainder  of  the year

1958 outs ide of  New York main ly  in  Georg ia.

4.  pet i t ioners s tayed at  the i r  Georg ia home f rom Apr i l ,

t96B through May of  L969.  They had so ld the i r  I l l ino is  home in

January,  1969 and they so ld the i r  Georg ia home on June L,  1969.

They f i led a Georg ia res ident  income tax return which showed

the part of thei r income earned prior to June L, L969 - From

June  1 ,  L969 ,  t h rough  March  15 ,  L97O,  pe t i t i one rs  res ided  a t

23 Cindy Lane,  Centra l  Val ley,  New York,  which they had purchased

on May 28,  1969.  Mr.  Lewis cont inued to work for  the St .  Regis

paper Company and was assigned to their Nyack plant from June L7 '

1969,  through the end of  the year .

5 .  Pe t i t i one rs  f i l ed  a  1968  New York  re tu rn .  Mr ,  Lew is '

sa lary  was a l located by repor t ing as New York income the amount

o f  $6 ,625 .38 ,  abou t  one  gua r te r  o f  h i s  annua l  sa la ry  and  then

fur ther  a l locat ing that  by the rat io  of  29 days worked in  New

York over  83 davs wcrked in  the f i rs t  four  months of  the year .

l Ihe deficiencv notice ' for 1958 computes the tax on the

amoun t  o f  $6 ,625 .38  w i thou t  f u r the r  a l t oca t i on  on  the  bas i s

that  pet i t ioners were res idents in  Ne\^ /  York for  the f i rs t  four

mon ths  o f  1958 .

6.  Pet i t ioners  f i led  a  New York  re tu rn  fo r  1969,  showing
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as New York income only the part of his salary earned from New

york sources as shown on his employers withholding statements.

His employer had withheld both New York State and New York City

taxes and Georg ia taxes.  The def ic iency not ice for  L969 is

computed on the basis  of  the ent i re  sa lary  for  L969,  on the

basis  that  pet i t ioner  had been a res ident  for  the ent i re  year .

7 .  On  March  !5 ,  L97O,  pe t i t i one rs  moved  to  2O3  Mur ie l

Boulevard,  West  St .  Pau! ,  Minnesota.  They la ter  moved to a

di f ferent  address in  the same c i ty .

DECISTON

The petit ioners have clearly shown that when they moved

from Il l inois in 1968 they trad no intention of changing their

domic i le  to  New York.  I f  a  new domic i le  was acqui red at  that

t ime, i t  would trave been in Georgia. I t  fol lows that they were

not  domic i l iar ies of  New York dur ing the f i rs t  par t  o f  1969.

It is uncontested that they became New York domici l iaries on

June 1, 1969. They could have at no t ime been statutory residents

of New York since in no single year were they in the state for

more than 183 days.  They are taxable,  therefore,  as nonres idents

for  1968 and the f i rs t  par t  o f  1969 and as res idents only  f rom

June  I ,  1969 ,  and  the rea f te r .

The returns are correct  as f i led and the def ic ienc ies are

c a n c e l l e d  i n  t h e i r  e n t i r e t v .

DATED: Albany, New York
August 20, L976

OMMISSIONER

SSIONER

COMMISSIONER


