
STATE OF NEId YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

STEWART and ALICE SCHACKNE 
,

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal Income & Unincorpoded
Taxes under  Ar t i c le  ( i l22  & 23  o f  the
Tax Law fo r  the  Year (s )  1967 '  1968,  L969

and 1970.

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CnnrrFrnD) MArL

Business Tax

Sta te  o f  New York
County of  AlbanY

iIAIIET MACK , being duly sworn,  deposes and says that

she is  an employee of  the Department  of  Ta.xat ion and Finance'  over  18 years of

age,  and tha t  on  the  20 th  6uy  sg  APr i l ,  L 9 7 6 ,  s h e  s e r v e d  t h e  w i t h i n

Notice of Decision (ldx>OiecrffiffixSaiU| by (certified) mail upon Stewart and

Alice Schackne (fepfegfd$€X$f'E bxSI$K gh. petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

Trrapper addressed as fol lows: I{ f  .  & }4fs.  Stewart SchaCkne

Reservoir Road
Lakevi l le,  Connect icut

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l -  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Tha.t deponent further sa.ys that the said addressee is the (rcgcE*mfidi*se

>d) pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the (mWsxeof:9fim<n*xlhd petitioner'

l,'
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AD- 1.  30 (L /74 )



STATE OF NEW YORK
STATE TAX COMMISSION

In  the l {at ter Ehe  Pe t i t i on

: AFFIDAVIT OF MAILING

srEwARr and ALrcE scFrAcKNE , 3l Hl;?r?iliTi?itt
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Personal Income and Unincorporated Business
Taxes  under  Ar t i c le  (s )  22  & 23  o f  the
T a x  L a w  f o r  t h e  Y e a r ( s )  L 9 6 7 ,  1 9 6 8  2  2
L969 and 1970.

Sta te  o f  New York
County of Albany

JA}TET MACK ,  be ing  du l y  sworn ,  deposes  and  says  tha t

she is  an employee of  the Depar lment  of  Ta.xat ion and Finance,  over  18 years of

age,  and tha t  on  the  20 th  day  o f  Apr i l ,  Lg76 ,  she served the within

Norice of Decision (aO<9sreosrixaft.i:ce) by (certified) mail upon David Baumgarten, Esq.

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper addressed a,s fol lows: David Baumgarten, Esq'
L0 East 40th Street
New York, New York 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cusEody o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Tha.t  deponent further says that.  the sa. id addressee is the (representat ive

of) pet i t ioner herein a.nd that the address set forth on said r^traPper is the last

known address of the (representa.t ive of the) pet i t ioner.
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AD. :1 .  3 0 ( t /  7  4 )



STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

STATE TAX COMMISSION
BUILDING 9,  ROOM TO7

STATE CAMPUS
ALBANY.  N ,Y ,12?27

A R E A  C O O E  5 I 8

Dl#ll1 Albany, New York

ftrrll 80' 19?6

Stmrt Sshrsltnr
nord
Connrtl.out

t,lt. & lir;.
nsGrvrol,r
Iclrrvlllr.

Ene .

cc :  Pe t i t i one r '
Law Bureau

S T A T E  T A X  C O M M T 5 9 T O X

I { E A R I N G  U N I T

P A U L  G R E E N S E R G

S E C R € I A R Y  T O
c o M M r 9 s r o N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  I V R I G H T

M R .  C O B U R N

M R .  L E I S N  E R

(sl-8) 4s7-38s0

Dalr llr. 3 l|rl. St0taslrml
Please take notice of the DICISISI
of the State Tax Commission enclosed herewith.

P1ease take further notice that pursuant to
Section(s) 690 |t |d ?21 of th-e Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 nntbl
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aecordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep l y .

s  Representat ive

rA -1 .12  (L2 /75 )



STATE OF NEW ]TORK

STATE TAX COMMISSION

In the Matter of the petit ion

o f

STEWART and ALICE SCHACKNE

for a Redetermination of a Deficiency
or for Refund of Personal fncome Tax
under Art icle 22 of the Tax Law for
the  Years  1967 ,  L968 ,  1969  and  Lg7O.

In the Matter of the petit ion

o f

STEWART SCHACKNE

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Years L967,  1968 ,  1969 and L97O.

DECTSION

DECIS ION

Stewart and Alice M. Schackne, Reservoir Road, La]<evil1e,

connecticut, f i led a petit ion under section 689 of the Tax Law

for a redetermination of a deficiency in personar income tax

under  Ar t ic le  22 of  the Tax taw for  the years 1967,  196g,  1969

and  I97O.

said def ic iency was asser ted by not ice issued Apr i r  L2,  1974,

under  F i l e  No .  o -52o2LL62  and  i s  i n  t he  amoun t  o f  914 ,359 .27  p lus

i n te res t  o f  $3 ,817 .01  f o r  a  t o td l  o f  gLB , I75 .2g .
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Stewart Schackne f i led a petit ion under sections 689 and 722

of the Tax Law for the redetermination of a deficiency in unincor-

porated business tax under Art icle 23 of the Tax Law for the years

1967 ,  1968 ,  L969  and  L97O.

Said def ic iency was asser ted by not ice issued Apr i l  L2,  Lg74,

under  F i le  No.  O-S2O2LL62 and is  in  the amount  of  g2,5g ' .4 l  p lus

i n te res t  o f  $702 .O I  f o r  a  Lo ta l  o f  93 ,297 .42 .

A hearing was duly held at the off ices of the state Tax

commj-ssion, T\rtro worrd Trade center, New york, New york, before

Nigel G. Wright, Hearing Off icer. Ttre petit  ioner is represented

by David Baumgarten, Esq. TTre rncome Tax Bureau is represented

by Saul Heckelman, Esq-, appearing by James A. Seott, Esq-

Ehe record of said hearing has been duly exanined and con-

s idered.

ISSUES

The  i ssues  i n  t h i s  ease  a re :

I .  The va l id i ty  o f  def ic iency not ices issued over  three years

after tJ:e taxable years involved.

II- Whether petit ioners had changed their d.omici le from New

York to Connecticut prior to 1967, and whether they, nevertheless,

remained statutory residents of New york thereafter.

II I- The proper method of al locating business income between

s ta tes .

IV. The propriety of deductions for rent.
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FTNDTNGS OF FACT

1- I\ '1r- sehackne was born and raised in Toledo, ohio. He

went to col lege at Dartmouth in New Hampshire. He worked in the

f ie ld  of  publ ic  re la t ions.  Around L945,  he became employed by

Standard Oil of New Jersey in the Public Relations Department

in New York city. He later became head of that department.

2.  At  some t ime pr ior  to  1960,  Mr.  schackne had reased an

apartment at B0 East ftrd Avenue, New york city. He had done

th is  af ter  h is  d ivorce f rom his  f i rs t  wi fe .  Ih is  was a four  or

f ive room apartment. He has continued to lease this apartmenE,

throughout the years in question.

3-  rn  January,  1964,  when he was 59 years o ld,  Mr.  schackne

lef t  Standard o i I .  He had shor t ly  before marr ied h is  second wi fe ,

a pet ' i t ioner  here in.  She had been h is  secretary at  Standard Oi t .

4- rn Jury, 1963, petit ioners purchased a home in the town

of Sharon, Lichfield County, Conneeticut. Ttr is is a substantial

house on a one acre parcel  o f  land.  In  1963 and T964,  pet i t ioners

moved into the Sharon home and were cert i f ied as voting residents

in December, L964. Ttrey purchased al l  new furniture for this

house. This house is ninety miles from New York City. Ttrey sold

that  house in  L97o.  Later  in  r97o,  pet i t ioners bui l t  a  house in

r,akevil le, connecticut, and moved there. For a few months before

compretion they l ived in an apartment house in Lakevilre.

5- Petit ioners f i led New York nonresident personal income tax

returns for  each year  in  quest ion. .  Such returns were t imely  f i led.
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Mr. Schackne f i led New York unincorporated business tax returns

for each year in question. Such returns were t imely f i led.

6. IvIr. Schackne continued after his retirement to work in

the publ ic  re la t ions f ie ld .  His  one pr inc ipa l  c l ient  was the

American Society of Cert i f ied Public Accountants. This business

involved the edit ing and writ ing of speeehes and press releases.

Mr. Schackne engaged in this business at both his Sharon, Connecticut,

residence and at the New York City apartment. His letterhead

shows both addressed. His wife served as his secretary accompanying

him on some trips as well as working in the Sharon home and the

New York City apartment. She, however, drew no salary

7. On his returns for unincorporated business tax, Mr. Schackne

allocated his income by the three-factor formula method, in al l

but one year, however, omitt ing the salaries ratio. He arrived

a t  t he  f o l l ow ing  a l l oca t i on  ra t i osz  L967 ,39 .66%t  1968 ,  41 .96%;

L969 ,  68 .9%;  I 97O,  59 .L6%.

B. Mr. Schackne has made an estimate of his business activity

during the years in question andhas submitted schedules showing

his  phys ica l  presence by number of  days in  var ious locat ions.

Ihese figures show that, ignoring Saturdays and Sundays, about

60% to 65% of his t ime spent in New York , IO% Lo 20% of his t ime

spent in traveling to places other than New York or Connecticut

and 25% of his t ime spent in Connecticut. Ttre exact ratios of
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days worked in New York to total days worlced in each year are:

L967 ,  L49 /26L i  1968 ,  L5B /262 i  1969 ,  L64 /26L ;  L97O,162 /26L .

Neither Mr. Schackne nor the Income Tax Bureau agree that one

method of al locat, ions is superior to the other.

9. The petit ions were audited by the Federal fnternal Revenue

Serv ice which d isa l lowed business deduct ions for  garage rent ,

apartment rent and off ice and studio cleaning as not being ordinary

and necessary expenses of  the business.  Pet i t ioner  accepted a

sett lement of that controversy al lowing 50% of such e>q)enses as

deduct ions.

10. Ttre petit ioner to avoid problems of proof now agrees

to the disal lowance of deductions for auto e:{pense, entertainment

and deprec iat ion.

CONCLUSIONS OF LAW

A. The def ic iency not ice wi th  respect  to  1967,  L968 and

L969 personal income taxes was not t irnely issued. Ttre deficiency

notice with respect to the 1967, 1968 and 1969 unincorporated

business tax was not  t imety issued.  Such not ices are not  va l id .

B. There is no doubt that petit ioners changed their domici le

to Connecticut prior to L967. Furthermore, even if  thereafter

they maintained the New York apartment partly as an abode, there

is no indication that they spent more than 183 days in New York

in any one year. They are, therefore, nonresidents of New York.

C. Mr. Schackne as an independent contractor is entit led

to al locate his income between his off ices in New York and Connecticut.
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Probably the better method of al location in this case is by days

worked inside and outside the state.

D. Petit ioners are srt i t led to some deductions for the rents

and cleaning expenses of the New York City apartment, and the

Commission may estimate such expenses. In the absence of specif ic

evidence in the record, the 5O% f: 'gure accepted by the Internal

Revenue Serv ice wi l l  be accepted here.

DECISION

The deficiencies for both personal income tax and unincorporated

business tax are erroneous in  par t .  Such def ic ienc ies are cancel led

wi th respect  to  L967,  1968 and 1969.  For  L97O such def ic ienc ies

are erroneous only in part and are recomputed to reflect the

allocation as found in paragraph C and the rental expense as

found in paragraph D. Ttre recomputed deficiency for personal

income tax amounts to $ffg.64 plus interest to the date thereof

o f  $21 .31  f o r  a  t o ta l  o f  $139 .95 .

The recomputed deficiency for unincorporated business tax

amounts to  $144.31 p lus in terest  to  the date thereof  o f  $25.92 for

a to ta l  o f  $ I7O.23.  Ihese amounts sha1l  bear  such addi t ional

interest as computed under section 684 of the Tax Law.

DATED: Albany, New York

Apr i l  20 ,  L976


