
State of New York
County of Albany

Cather ine  Stee le

she is an employee of the

age, and that on the 26th

Not ice  o f  Dec is ion

Howard Gondree, Esq. (representat ive of)

by encloslng a true copy thereof Ln a

as  f  o l lows:  Edwin  S.  Ph i l l i ps  &

by (cert l f ied) mai l  upon Edwin S. Phi l l ips, Esq.

the pet l t ioner ln the within proceedlng,

securely sealed postpald \rtapper addressed

Howard Gondree, Esqs.

STATE OF NEW YORK
STATE TAX COMMiSSION

In the llatter of the Petition
o f

JAI4ES E. and DOROTIIY I^IALSH
and LILLIAN WAISH

dlb/a WALSH ' S TILE BAR
For a Redeterminat ion of a Def ic iency or
a Revislon of a DeterminatLon or a Refund
ot R-gfp.qq+l Income & Unincorporated
r;'€B",i#f"?sArticle (s) 22 & 23 of the
Tax Law,for the Year(s) dA(XIOOCIOCX)
L969 and 1970.

AFFIDAVIT OF MAILING

, being duly sworn, deposea and says that

Department of Taxation and Finance, over L8 years of

day of August ,  L976, she sened the wlthln

O n e M & T P l a z a
Buffalo, New York L42O3

and by deposit ing same enctosed in a postpeLd properly addressed wrapper ln a

(post of f ice or off lc lal  depository) under the excLugive care and custody of

the United States Postal  Service within the State of Nelu York.

That deponent further says that the said addressee is the (representatlve

of the) petit,ioner herein and that the address seE forth on sald lrrapper ls the

last known address of the (representat ive of the) pet l t ioner.

Sworn

26Eh

to before me this

day of August

f\

(2176)

,  L976 .



STATE OF NEI,I YORK
STATE TAX' COMI'{ISSION

In the l" lat ter of  the Pet i t lon
o f

iTAIVIES E. and DOROTHY WALSH
and LILLIAAT WALSH

d/h/a WALSH'S TILE BAR
For a RedeEermlnat ion of a Def ic iency or
a Revtsion of a Determlnation or a Refund
o{,,RFFEREaI Income & Unincorporated

Tax Law;for the Year(s) rcAAf@qI
1 9 6 9  a n d  1 9 7 0 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Cather ine  Stee1e , being duLy sworn, depoees and says that

she is an employee of the Department of Taxat lon and Finance, over 18 years of

age, and that on the 26th day of August , L9 76, she served the withln

Not ice of  Decis ion by (certlf led) rnail upon James E. & Dorothy Walsh

& Lillian Walsh QHfpfrds€trxraDwxarf9 rhe peririoner ln the wlthin proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

-  c^a1^___-  James E.  &  Doro thy  Walsh  & L i l l i an  Walsh
as torrolrs :  

d/b/a warshrs Tire Bar
59 Aj:legany Street
Buffalo, New York L422O

and by deposLting same enclosed in a postpaid properLy addressed wrapper ln a

(post office or offLciaL depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addresaee is the (tttf€€dltftS{2f:tat

)oe<xbrat petitLoner herein and that the address set forth on said wrapper ls the

Last knosm address of the (r4oeerxtat:i:cx>o6<*kx) petttioner.

Sworn to before me thls

26th day of  August  ,  L976

rA-3 (2/75)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

ArEurt 26, 1976

A O O R E S S  Y O U R  R E P L Y  T O

rEL EPHoN r: rr,. t![?:l!tr0-

STATE TAX COMMISSION

r ilarrr t. 3 Dorotby tfrlrh I &llItrn Wrlrh
6h/e f,elrhrr !lI. trr
5l fftrgarryr $tnrt
tuffelo, Esr Tort 1{?2O

Ocrtl,mrnr
Please take not ice of the DSI8I6
of the State Tax Commission enclosed herewith'

PLease take further notice that pursuant to
Sect ion(s) 690 I  722 of the Tax Law, any
proceeding in court to reviesl an adverse deci-
sion must be commenced within 4 rcnthf
from the date of this not ice.

Inqulries concerning the computation of tax
due or refund allowed in accordance with this

any other matt_er relative
to the
proPer Pa

f S r

ehr.rn
Enc .

cc :  Pe t l t i one r ' s

lfax

Representat ive:

Taxing Bureau's Representat ive:

decision or concerning
hereto rnay be addressed
will be referred to the

V e

(L176)



STATE OF NEW YORK

STATE TAX COMMTSSION

In  the  Mat te r  o f  the  Pet i t ion

o f

JAMES E. and DOROTHY WALSH
ancl

LILLIAN WALSH
d/b/ a

WALSHIS T ILE BAR

for Red.eterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t i c les  22  and 23  o f  the  Tax  Law fo r
t h e  Y e a r s  1 9 6 9  a n d  1 9 7 0 .

DECISION

Pet i t ioners,  James E.  and Dorothy Walsh and L i l l ian Wa1sh '  d , /b /a

Wa lsh ' s  T i l e  Ba r ,  59  A l l egany  S t ree t ,  Bu f fa lo ,  New York ,  pe t j - t i oned

for a redetermination of d.eficiencies in personal income and unincorpo-

rated business taxes under  Ar t ic les 22 and 23 of  the Tax Law for  the

years  1969  and  1970 .

A formal hearing was held at the off ices of the State Tax Com-

m iss ion ,  Bu f f a l o ,  New  Yo rk r  o r r  Sep tember  11 ,  L975 ,  d t  10 :00  A .M . '

before L.  Rober t  Le isner ,  Hear ing Of f icer .  The taxpayers appeared

by Edwin S.  Phi l l ips,  Esq.  and Howard Gondree,  Esq.  The Income Tax

Bureau  appeared  by  Pe te r  C ro t t y ,  Esq . ,  (A lexander  We iss ,  Esq . ,  o f

counse l ) .

I S S U E S

I .  Whether the income of Walsh's Ti le Bar was und.erreported. in

t he  yea rs  1969  and  1970 .



f I .  Whether James E.

business tax in the years

2 -

Walsh was subject to unincorporated

1969  and  1970 .

FINDINGS OF FACT

1. Petit ioners r James E. and Dorothy Walsh and l-, i l . l ian Walsh

d/b/a Walsh's TiLe Bar t inely f i led New York State incorqe tax

returns for  the years 1969 and 1970.

2. A Notice of Deficiency in personal incorne and unincorpo-

rated business taxes for the years L969 and 1970 was issued on

January  29 ,  L973 ,  aga ins t  t he  taxpaye rs  under  F i l e  No .  0 -36416093

and Pr lS 4659.

3. The taxpayers petit ioned for redetermination of the de-

f i c i enc ies .

4. The Income Tax Bureau asserted additional income from the

bar business each year against al1 of the taxpayers. I t  asserted that

James Walsh and Li l l ian Walsh were subject to addit ional income tax

and unincorporated business tax. I t  also asserted that the gain from

the sa le of  James E.  Wa1sh's  rea l  proper ty  to  the Ci ty  of  Buf fa lo  Ln

L970 ,  i n  t he  amoun t  o f  $31 ,691 .15  was  sub jec t  t o  t he  un inco rpo ra ted

business tax.

5. The Income Tax Bureau reconstructed. addit ional gross receipts

f rom bank deposi ts  and cash purchases in  the amount  of  $101143.93 for

the  yea r  1969  and  i n  the  amoun t  o f  $10 ,792 .40  fo r  t he  yea r  L970 .

6.  L i l l ian Walsh operated Walsh 's  T i le  Bar  f rom 1-94I .  In  the

L940's  Ann Rogers and L i l l ian Walsh owned the business together .



3 -

In the 1940's  L i l l ian Walsh bought  Ann Roger 's  share of  the

business.  From 1941 unt i l  the business was terminated the l iquor

l icense was in  L i l l ian Walshrs name.

7.  L i l l ian Walsh regular ly  f i led her  Federa l  and state

income tax returns and a schedule C for each year. In the begin-

ning of the operation of the bar, James Walsh did not work for the

business. His fatherr who worked there too, became i l l  and asked

him to help.  This  was in  1949.

8. From Lglg orrr James walsh was l isted on the payrol l  and

worked. for Li l l ian Wa1sh. There were detai led. weekly t ime books

for James Walsh, Erma E. Crowe and Dorothy Donahue, with withholdlng

taxes and Social Security deducted from their pay. Li l l ian Walsh

also paid. unemployment insurance for them'

g. In 1964, Li l l ian Walsh became it l  and. d^eeded. the real

property at I94 W. Genesee Street to James Walsh. She lost her sight

and had a leg amputated. James Walsh never considered, himself the

owner of the business although he continued to run the bar' Lillian

Walsh lived over the bar until she was moved to a nursing home and'

her f lat remained intact over the bar unti l  the business terminated'

James Walsh never resided at the bar.

10. Li l l ian Walsh employed an accountant and f i led her own tax

returns during the years in question and for many prior years as weII '

The returns showed the type of business' i ts income and expenses and

the payment of wages to its employees.
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11.  The deed for  I94 W. Genesee Street  to  James Walsh was

recorded in  L964,  years before the Ci ty  of  Buf fa lo  purchased the

property. Al l  of the proceeds were paid to James Walsh.

L2. i lames Walsh always considered himself an employee of

Li l l ian Wa1sh who always owned the business.

13.  In  the c los ing s tatement  of  the Ci ty  of  Buf fa lors  purchase

of  the real  proper ty  f rom James E.  Walshr  oo furn i ture,  f ix tures '

or business assets were sold and al l  of the payment was made to

James E.  Wa1sh.

14.  The tax examiner ,  in  examin ing the af fa i rs  of  Walshrs T i l .e

Bar found that many items were paid by cash and then others by check.

That, by reconstructing the cash palzments and the bank deposits the

actual  gross receipts  were understated.

1969 t9  70

$41 ,  r20 .67
26,553,2 !

15.  The checking account  was jo in t ly  he ld by L i l l ian Walsh

and James Walshr her son. He uti l ized this checking account for

h is  personal  a f fa i rs  as wel l  as for  bus iness purposes.

16. The Income Tax Bureau found that of this income only

$? ,550 .00  i n  L969  and  $10 r792 .40  i n  1970  was  repo r ted  by  James  E .

Walsh as wages.

Gross receipts
Reported receipts
Unreported receipts
(P rev .  l oss )
Reconstructed

Net Income

$ 41  t5L8 .54
30 ,539 .31
L0  t979 .33

(83s .40)
$m;lmr
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17. The taxpayer, James Walsh, asserted that he had deposited

his own funds in the bank account for i tems such as property taxes

or  large purchases,  but  fa i led to  present  documentat ion of  th is .  His

fai lure to keep any record of this or separate accounts weighs against

h im.

18.  L i l l ian Walsh,  who was in  the nurs ing home,  d id  not  receive

the unreported income from the bar.

19.  James Walsh had addi t ional  sa lary  f rom Walsh 's  T i le  Bar  in

t he  amoun t  o f  $2 ,643 .93  i n  L969  and  $3 ,592 .40  i n  L970 .

CONCLUSIONS OF LAW

A. That Li l l ian Walsh (now deceased) was the legal gwner of

Walsh's Ti le Bar, although in a nurSing home during the years in

question. She kept the l iquor l icense and f i led tax returns. She

did not, however, own the real property at 194 W. Genesee Street.

Her tax returns were correct as f i led and there is no deficiency for

income tax or unincorporated business tax against her.

B.  That  rea l  proper ty  deeded in  L964 at  194 W. Genese Street

was not  the proper ty  of  Wa1sh's  T i le  Bar  or  L i l l ian Walsh.  The sa le

of the real property was not subject to unincorporated business tax.

C,  James E.  Walsh was an employee of  Walsht  s  T i le  Bar .  He ls

not  l iab le for  un incorporated business tax under  sect ions 703 (b) ,  (d)

and (c) of the Tax Law.

D. That with al lowance for amounts previously reported as

wages ,  James  Wa lsh  f a i l ed  t o  r epo r t  $21643 .93  i n  1969  and  $3 '592 .40
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in  1970 of  addi t ional  income f rom Walshrs T i le  Bar .  The def i -

ciencies in personal income taxes against James E. Walsh and

Dorothy Walsh are susta ined in  fu l1 .

E. That pursuant to the Tax Law interest shall  be added to

the total amount due unti l  paid.

DATED: Albanyr New York
August  26 ,  1976

ATE TAX COMMTSSION


