
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of Ehe Pet i t ion

o f

ESTHER WEIN

For a Redeterminat ion of a Def ic iency or
a Revislon of a Determinatton or a Refund
of Personal Income
Taxes under Art icle{<rf 22
Tax Law for the Year(s) q6<**Bto*G)
L 9 6 7 .  1 9 6 8  a n d  1 9 6 9 -

Stat,e of New York
County of A1bany .

Catheriqe Steele

she is an empl-oyee of the

age, and that on the Atl:r

Not ice  o f  Dec is ion

, being duly sworn, deposes and says that

Department of Taxatlon and Flnance, over 18 years of

day of October ,  L976, she served the within

by (certlfied) rnail upon Esther Wein

the petitLoner ln the withln proceedtng,

securely sealed postpaid wrapper addreseed

AFFIDAVIT OF MAILING

of che

(nps*xmfid*re<>af )

by enclosing a true copy thereof ln a

as foLLo'ws: Ivirs. Esther Wein
2LO Lake Shore Drive
Hal landa le ,  F lo r ida  33009

and by deposit ing same enclosed in a postpald properLy addressed wrapper in a

(post of f ice or off lc ial  depository) under the exclusLve care and custody of

Ehe United States Postal  Service wlthln the State of New York.

That deponent further says that the said addresaee is the (nc*rmedxfidw

*fuCfoe) petitioner herein and thac the addresg set forth on said nrapper is the

last knqyn addrees of the (oenxes€ctsk$oecnfuGbe) petittoner.

Sworn to before me this ,'1

(217 6>



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Octobor 4, 19?6

STATE TAX COMMISSION

r Urs. EstlrGr Wel,n
210 lakc thorc Drlvc
Hallandale, Flor{da 33OO9

Daar !lra. WcLnr

Please take notice of the DccLrlon
of the State Tax Commission enclosed hererui th.

Please take further notice that pursuant to
Section$$ 690 of the Tax Law, anY
proceeding in court to reviean an adverse deci-
sion must be commenced within 4 mnthe
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund all.o'rired in accordance with this
decision or concerning any other rnatter reLative
hereto may be addressed to the undersigned. They
will be referred to the proper party for reply.

Enc .

c c :

--4enr-*frolv vours.
.th;+/'G4

U
Frank it. hrccia
SupervLeor of Snall

" 

Eearlngl

Taxing Bureau's Representat ive:

A O O R E S S  Y O U R  R E P L Y  T O

TELEpHoNE:  151s1 {57-3850

rA -1  ,  12  (L /7  6 )



STAIE OF NETI YORK

STAIE TN( M}MISSION

h the Matter of the Petition

OI

ESIHffi. i,JEIN

for a RedeterminaEion of a Deficiency or for
Refi-nd of Personal Incone Ta:<es rrrder ArtLcLe 22
of the Tax Lavr for the Years L967, 1968 and L969.

DECISION

Petitioner, Estlrer Wein, 210 Lake Shore Drirre, Ha1landa1e, Florida

33009, filed a petition for a redetermination of a deficiency or for refi-trd

of personal incone ta:<es r-nder Article 22 of the Tax Law for the years L967,

1968 and L969. (File No. 0-6987L322). A sma1l clairns hearing r,uas held

Jr-ne 14, 1976 at 2:45 P.NL. before llae.:ry lhrebsch, Hearing Officer, at ttre

offices of the State Tax Conmlssion, Roon 107, &-dlding lf9, State Carpus,

Albany, Nel^r York. Ttre petitioner appeared pro se. Ttre Inccrne Tax Bureau

appeared by Peter J. Crotty, Esq., (Solonon Sies, Esq., of coursel).

ISSI]ES

I. Was a separatic'n agreenent in effect Ln L967 and was the anrunt

deposited in a banlc account for the petitioner by Alocander Wein in L967

includible in the gross incone of the petitioner for such year?

rr' lrlere the muets received in 1968 nd L969 as pa)'IlEnts ulder a

separation agreeurcnt includible in the petitioner's gross inccnre for srrch years

and, if so, vfiat was tlre arpr-nt includible in gross inccne for the tax year 1968?

III. Inlas the petitioner a nonresident of Ner,v York State for the Xax year

L969 md tJrereby exerrpt from the inpositicn of the Nevs York State incone ta:< on

the mpunts received as periodic paynents for such year?
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F]I{DIIGS OF EACT

1. Petitioner, Esther Wein, clld not fLLe L967, 1968 nd L969 Nen,r York

State incone tax retr-rns. As a result of Federal info:mtion, the Incone Tax

Brreau requested that retr-uns be filed. Esther Wein sdbseqr:ently filed Nerr York

State resident returis for 1968 nd, L969. She did not file a 1967 retun. On

January 21, L972, the hcone Ta< Brreau issued a Notice of Deficierrcy against

the petiticner, Esther v,Iein, shovring tar for L967 of $240.g0, for 196g

$367.39 ard for L969 $414.26. Penalty for these years was 9233.66 nd inreresr

was $160.99. Ttre total arollrt due was $1,417.10.

2. In L962, petiticmer, Esther VJein, and her husband, Alexander Wein,

entered into a separation agreerrent. tlnder this agre€rent, the parCies were to

live separately and the hr-r.sband nas to pay the wife half of his earnings for her

support and rnaintenance. Sr:rbseqr:ent1y, husband and r,rife had various reconciliations

artd separations. The hr:sband rnaintained a separate place of abode for hinself

durjng ttris tine.

3. In 1965, petitioner, Esther V'Iein, brougfit a court action against

Alexarrfur Wein for rnrnies dr.re ard o$ring r-rrder the L962 agreeuent. The hr:sband's

Bill of Particulars stated that the L962 agresnent was null and rzoid in that after

its o<ecuticn the parties had lirzed together as tru.sbard and wife. Ttre issr.e as to

v*rether or not the agreenrent was null and rcid was not decided by the colrt

becar:se the wife discontinr:ed tl:e action.

4. In 1968, a separation agreenrent, prrsuant to corrt order, was entered

into betlnreen the parties ffiich stperseded all prior agreerrEnts including tlrle L962

agreement. The husband agreed to pay $4,000.00 in settlenent of any prior agreetrEnt.

He also agreed to pay 35% of his earnings to petiticner ard that each party \,0ou1d

pay his or her ovm taces.
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5. In L967, petitioner, Esther lJein, receirzed $8,240.00 from Alo<ander

lrlein as separate maintenance r:nder the L962 agreenent. Ttris rrDney was deposited

by ched< to a bak account for the wife to draw against.

6. For 1968, petitioner, Esther Wein, testified that she received

$11,240.00 in alinrrrry payrnents. The $4,000.00 difference was back papents

o'ring for separate mainterurnce. Ttre Incone Ta< Btreau entered into evidence a

letter from petitioner, Esther Inlein, in \^fiich she stated that she received

$L5,240.00 in alirnrny paynEnts from Alexander Wein in 1968.

7. For L969, petitioner, Esther Wein, agreed to the arrDunt of alinony

shomn on the Stateurent of Audit CLranges but clained that she was not a dmriciliary

of Ner,s York. Petitioner, Esther lrlein, owred a npbile hune. Slre paid an average

rent of $63.00 per nonth to Park Ialce Estates and }{arina in Elorida, from Febnrary

to ttre end of year. Petitioner, Esther Wein, oumed a hor:se in Nevy York.

She listed it for sale in Febnrary, L969. She continr:ed to pay utilities

and kept a telephone in the New York house througlr the entire year. Petitioner,

Esther Wein, had a barl<. accorart in New York. She could not say hcnnr rnany days

she spent in NevuYork in L969. On her delinquent retur.n, dated Jtme 7, L970,

petitic'ner, Esther hlein, used tlre address of her Nennr York hone. Ttris sme New Yorlc

address was used by the lrternal Revernre Senrice in a release of lien dated

Deceuber 9, L97L.

CONCLUSIOI{S 0F IAI,f

A. That for L967 petLtioner, Estlrer lrlein, failed to carcy tlre br:rden of

proof required by section 689(e) of the Tax Law that the pa)rments receirred were

not for slpport and nraintertnce r-rrder a separation agreernent as defined by section

7L of the Internal Reverrue Code.
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B. Ihat for 1968 petitioner, Esther Wein, failed to slrow that she did

not receive $15,240.00 alinnny and did in fact state that she did receirre ttr-is

annurt.

C. That for 1969 petitioner, Esther I'iein, was dcnriciled in Ns.r York

withjin ttre nearing and irrtent of 20 I{YCRR LA2.2(d).

D. That the petition of Esther !{ein is denied arrd tlre Notice of Deficiency

is sr:stained.

DAID: Albany, Nexnr York
October  4,  L976


