
STATE OF NEW YORK
srATE TAx coMMrsSrou

In the l"latter of rhe Petit ion

o f

CI.,ARENCE W. HATEY AND BETTYE D. HALEY

For a Redeterminat ion of  a Def ie iency or
a Revis ion of  a Determinat ion or  a Refund
of Personal fncome

AFFIDAVIT OF MAILING

Taxes under Art ic le (p) 22 of the
Tax Law for the Year(s) g*x&***g*{1}
1967 throwh 1970

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

Ehe i.s an empl-oyee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the lst day of February , L%7 r Fhe served the wlthin

Notice of Decision by (certified) mail upon Eugene Chester and Peter

K. Lathrop, Esqs. (representat ive of)  the pet l t ioner ln the within proceedlngt

by enclosing a true copy thereof in a securely seaLed poetpaid wrapper addressed

as foLlows: Eugene Chester and Peter K. Lathrop, Esqs.
Everett, Johnson & Breckenrid.ge
20 Exchange Place
New York, New York

and by deposit tng same enclosed in a postpald properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representative

of the) petitioner herein and that the address set forth on said rf,raPper is the

tast known address of the (representat ive of the) pet i t ioner.

Sworn

lst

to

d a y

before me this

of February

rA-3 (2176)

,  L977.

A A

S,usr No.Fl'a.4,,t,



STATE OF NET.I YORK
STATE TAX COMMISSION

In the l"latter of the Petit ion

o f

CLARENCE W. HALEY AND BETTYE D. HALEY

For a Redetermination of a Deficiency or
a Revision of a Determination or a Refund

AFFIDAVIT OF I''AILING

of Personal Income
Taxes under Art ic le G) 22 of the
Tax Law,for the Year(s) eXxf*f*pC{*}
t o67 thr.otrgh I o7O

State of New York
County of Albany

Bruce Batchelor , being duLy sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that, on Ehe lst day of February , L977, she served the wlthin

Notice of Decisi-on by (certified) maiL upon Clarence W. Haley and

B e t t y e D . H a 1 e y @ t h e p e t i t i o n e r i n t h e w i t h i n p r o c e e d i n g ,

by enclosing a true copy thereof in a securely seaLed postpaid wrapper addressed

as follows: ]vlr. and lVirs. Clarence W. Haley
107 Rolling ltlill Road"
Old Hickory, Tennessee 37138

and by deposlt ing same enclosed in a postpeid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclustve care and custody of

the United States PostaL Service withi : r  the State of New York.

That deponent further says that the said addressee is the 6a€GK9€ctt@$6eq

)aftSbc) peti.tioner herein and that the address set forth on said rffaPPer ls the

tast known address of the M Pet i t toner.

Sworn Eo before me this

1st day of Feb4:ary , L9W,

ra,-3 (2176)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lksrf 1, lYTf

sb. *s* lilt, Sltrwr ff. ff*l#
i€n Soll,lry }f;lll' hd
OId tlt&r1y, Tmctlrt r7l,F

h*p lil*. *nS &s* thlryl

PLease take notice of the ffiXSICFI
of the State Tax Commission encLosed herewith.

?Lease take further not ice that pursuant to
Section(g) 6{S of the Tax Law' anY
proceeding in iourt to revieet an adverse deci-
sion must be commenced within * mthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund aLlowed in accordance with this
decision or concerning any other natter relat ive
heret,o may be addressed to the undersigned. They
wil-l be referred to the proper party for reply,

A O D R E S S  Y O U R  R E P L Y  T O

TELEPH.NE: 1r,.1 49?-l??13

r

Enc.

c c :  P e t i t i o n e r ' s

sEfisffi 0rfrsls
Representat ive:

Taxing Bureau's Representat ive:

rA -1  .  12  (L l7  6 )
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STNIE OF NEIW YORK

STATE TAX @}MISSiON

In the }4atLer of the Petition

of

CIARHTE W. HALEY and BEIIW D. HALEY

for Redetermination of a Deficiency or for Reflnd
of Personal Income Tar r:nder Article 22 of thre
Tax l.ar^r for tlre Years 1967 through L970.

DECISION

Clarence W. Ilaley and Bettye D. Itraley, residing ax L07 Rolling Mi11 Road,

Old Hiclrory, Tennessee 37138, filed a petition for redetermination of a

deficiepcy or for refrard of personal incone tax under Article 22 of the Tax Lanr

for the years 1967 throqh f970. (File No. 11031).

A forrnal hearing was held on April 28, L976, at tlre offices of the State

Tax Conmission, 1\,ro Inlorld Trade Center, Nelnr York, Neur York, before Nigel G. I'kight,

Hearing Officer. The petitioners appeared by Everett, Johrson & Bredcenridge

(Eugene Chester, Esq. and Peter K. Lathrop, Esq. of cor-ursel). The Incone Tax

Br-reau appeared by Peter Crotty, Esq. (Solonon Sies, Esq. of cornsel).

ISSI]ES

I. Ulrether the nethod of allocating incone and o<penses aLtribr:table to

Nerar york State, includjng the nethod of allocating prfuary or uldertrriting profits

by petitioner, Clarence W. Haley's parbrership, J.C. Bradford & Co', an turdertrriter

and dealer in secr-rities was proper, vdren as Part of a E:blic offering, the

aforernentioned pararership, as a nBnber of sr r-nrden'rriting syndicate nElnaged by a

Nerr York-based r:nds:l,yriter, enters into ar i.nrdentnriting comuitnent for tlre ptrchase

of secr.riLies of an issuing corporation.
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II. trihat is the resultant effect of such allocations on petitioners',

Clarence W. Italey and Bettye D. Ilaley, personal incone tac liability?

flMINGS OF FACT

l. Petitioners, Clarence W. Ha-ley and Bettye D. Itraley, filed New York Stare

nonresiderrt incore tax retr-n:rrs for the years L967 throu$t L970.

2. On October 12, 1972, the fncone Tax Bureau issued a Notice of Deficiency

against tJ:e petitioners, Clarence W. Ilaley and Bettye D. Haley for the years L967

thror:g! L970. Said Notice of Deficieney was based cn Clarsrce W. Haley's share,

as a parh:rer, of parEnership incone from primary or r-raderr,rriting profits and

stod< brokerage ccnrnission and trading incone earned by J. C. Bradford & Co.,

dlring the years in issr:e. Since the disposition of the petition of Clarence W.

Ilaley and Bettye D. Ilaley is contingent on the State Tax Conmission's determination

in the PeLition of J. C. Bradford & Co., that the auditor's Schedule C - "Distri-

bution to Partrrers" coffectly reflects the total Federal incone each partrrer of

J. C. Bradford & Co. earned and/or receirzed from said parbrership during the years

L964 throvSr L970. It was ftrther stipulated tlrat the aforenrentioned anpr:nt of

incone of each partner vfiich is allocable to Nen^r York State shall be eqr-ral to the

arpunt deter:nrined by multiplying the anprart of such incone by the percentage of

incone allocable to Neny York as is ultirnately determi-:red in the. proceedings re-

lating to J. C. Bradford & Co.'s r.:rrincorporated business tax.

@NCT-USIONS OF TAW

A. That the "Conch:sions of Larn/' stated in the State Tax Cormrission decisicrt

in the Petition of J. C. Bradford & Co., a copy of vilrich is attached hereto, are

hereby adopted.
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B. That thb petitioners are liable for personal incone tax due on

Clarence W. Haley's proportionate share of the partnership, J. C. Bradford &

Co.'s prirnary or trrdennrriting and brokerage conmission and rrading profits

allocated to Nennr York State for tlre years in issue, in the State Tax Conmissicrt

decision jn the Petition of J. C. Bradford & Co., e:<cept as stated therein.

C. That the petition of Clarence W. Ilaley ard Bettye D. Ilaley is granted

to the o<tent in<licated in Conclusion "A" of the Petition of J. C. Bradford & Co.,

and is in all other respecLs denied.

DNIED: Albarry, Nevs York
February 1, L977

\n^^g*- l(-u*:

mffiffim--



STATE

STATE

OF NEW YORK

TAX COMMISSION

fn  the  Ma t te r  o f  t he

o f

J .  C .  BRADFORD &

fo r  Rede te rm ina t l on  o f  a
Refund of  Unincorporated
Ar t i c l -e  23  o f  t he  Tax  Law
th rough  1970 .

Pet l t i -on

h ^
! ' / U .
l

D e f  i  e i  e n n v  o l a  f O r

Bus iness  Tax  under
fo r  t he  Yea rs  196 \

DECISTON

J .  C .  B rad fo rd  &  Co . ,  170  Fou r th  Avenue  No r th ,  Nashv i l l e ,

Tennessee  372L9 ,  f i l ed  a  pe t i t i - on  under  A r t i c l e  23  o f  t he  Tax

Law fo r  rede te rm ina t i on  o f  a  de f l c i ency  o r  f o r  re fund  o f

un i -nco rpo ra ted  bus iness  tax  under  A r t l c l e  23  o f  t he  Tax  Law fo r

t he  yea rs  L964  t h rough  I 9TO.

A  hea r l ng  was  he ld .  on  Ap r i l  ZB ,  L976 ,  d t  9 : I 5  A .M .  a t  t he

o f f i ces  o f  t he  s ta te  Tax  commi -ss ion ,  Two  wor ld  r rade  cen te r ,

New Yo rk ,  New Yo rk ,  be fo re  N ige l  G .  Wr igh t ,  Hea r i ng  O f f i ce r .

The  pe t i t i one r  appea red  by  Eve re t t ,  Johnson  &  B recken r i dge ,  Esqs

(Eugene  Ches te r ,  Esq .  and  Pe te r  K .  La th rop ,  Esq .  o f  counse l ) .

The  Income Tax  Bureau  appeared  by  pe te r  C ro t t y ,  Esq . ,  (So lomon

S ies ,  Esq .  o f  counse l ) .

ISSUES

1.  Whe the r  t he  pe t i t l one r ,  & f l  unde rwr l t e r  and  dea le r  i n

q a n r r n r ' { - i a c  
" s c d  t h a  n n n n a r 3  m e t h O d .  O f  a _ l  l o e a t i n o  n r . i nD s u  u i . r  J -  r / r c D  ,  u D c u  t  r t e  p f  o p e f  I r i e t n o o  o r  3 . r r v u o . u  _ r _ r r B  y r - r i r l a . f  $  O f

r t n r l a r r ^ r r r ' l i n o  ' ,L r . r r \ r s r . ' w ' r u - L r r 6  p r o f i t s ,  w h e n  a s  p a r t  o f  a  p u b l i c  o f f e r i n g ,  p e t l t i o n e r ,

a s  a  m e m b e r  o f  a n  u n d e r w r i t l n g  s y n d i c a t e  m a n a g e d  b y  a  N e w  Y o r k - b a s e d

t r n r i a a r ^ r p i f  a r  e n t e r s  i n t o  a n  u n d e r w r l t i n g  c o m m i t m e n t  f o r  t h eY Y I  J  v u r  ,
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purchase of  secur i t ies of  an issuing corporat ion.

a. The rncome Tax Bureau asserts that such primary and

undensrit ing profit is allocable to New york state in those

instances where the underwrit ing activity occurred in this. State

and is to be distinguished from the secondary profit which is

measured by the amount of profit made by an independent d.ealer

on shares sold to the public and which are allocated to the branch

off ice f rom which the secur i t ies were sold.

b.  Pet i t ioner asserts that  the total  prof i t  f rom both the

unden^rrit ing and sale of the securit ies (the primary and second.-

ary prof i ts)  a l ternat ively should be al locared to the of f ice

where the shares were sold, or that the underrnrrit ing or primary

prof i t  should be al located to Nashvi l le,  Tennessee where i ts pr in-

c ipal  of f ice is located.

rr .  whether the pet i t ioner proper ly al located income by

using the three factor formula as provided in subsection (c)

section 707 of the Tax Law or whether the rncome Tax Bureau

proper ly al located pet i t ioner 's income by using the direct  method

of accor:nt ing by pet i t ioner 's books ,  3s provided in subsect ion (  b)

of  sect ion 707 of  the Tax Law

rrr .  i . lhether the percentage al locat ion of  stock

coumission income as provided for in the rncome Tax

was proper.

IV. Wtrether the allocation of direct and indirect expenses

was proper.

brokerage

Regulations
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FTNDTNGS OF FACT

1.  The .pe t l t i oner ,  J .  C .  Brad fo rd  &  Co. ,  f i l ed

partnership and unlneorporated buslness ineome tax returns

for the years 196\ through l -91o. The pet i t loner executed.

consen|s  ex tend ing  the  t fuoe w l th ln  wh lch  to  l ssue assessments

to  Oetober  31 ,  lgTZ.  On Oc tober  12 ,  I9TZ,  the  Income Tax

Bureau lssued a statement of  Audl t  changes against  the

par tnersh ip  in  the  amount  o f  $1BBr4B0.o0  p lus  in te res t  i n

the  amount  o f  $38 ,g86 ,42  fo r  a  to ta l  o f  $ZZT,466 .UZ,  and

accord ing ly  i ssued  a  No t i ce  o f  De f i c iency  the re fo r .

2 '  J .  c .  Brad . fo rd  &  co-  i s  a  l lm i ted  par tnersh lp

consist ing of  15 general  partners and one l imi ted partner

w i th  i t s  p r inc ipa l  o f f i ce  loca ted  in  Nashv i l le ,  Tennessee and
branch o f  f i - ces  loca ted  1n  Memphis ,  Knoxv i l le ,  K i -ngspor t ,

Johnson c i ty ,  Jackson,  c ra rksv l r le  and chat tanoga,  a l l  in
T c n n c s s : a a .  Q nr u r l r r s D D s s ,  o ; r € . r t a . n b u r g  a n d  G r e e n v l l l e  i n  s o u t h  c a r o l i n a ;

cleveland and corumbus i -n ohio;  Blrmingham, Alabama; Fort

Lauderda l -e  and Jacksonv l l re ,  F lo r lda  (no t r r  c losed 1n  1968) ;

J  b ranch o f f i . ces  loca ted  1n  At lan ta  and one in  Da l ton ,  a l l
i n  Georg ia ;  Bos ton ,  Massachuse t ts ;  Co lumbus ,  Gu l fpor t ,

Jackson  and  Mer id lan ,  a r1  in  M iss . ;  Greensboro ,  Nor th

caro l i -na  and New york  c i ty ,  New york .  The pe t i t ioner  was

engaged in  bus lness  as  a  b roker  and dea ler  o f  secur l t ies .
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3 .  The  pe t l t l one r  du r ing  the  yea rs  1n  l ssue  was  and

st l l1  is  a  member of  the New York Stock Exchange,  the Amer lcan

Stock Exchange and other  secur i ty  and commodl ty  exchanges.

One  o f  t he  pe t i t i one r t s  genera l  pa r tne rs  spends  a l l  o f  h l s

t ime  execu t i ng  the  f i - rm ts  New York  S tock  Exehange  o rde rs .

The pet i t loner  does not  have a f loor  par tner  on the Amer lcan

Exchange but  re ta j -ns another  f i rm to execute i ts  ord.ers on that

exchange .

4 .  The  pe t l t l one r r s  bus iness  i nc l udes  t he  pu rchase

and  sa le r  os  agen t  f o r  i t s  cus tomers , ,  o f  secu r i t l es  l l s ted  on

the var lous exchanges inc lud ing the New York s tock Exchange

and  the  Amer i can  S tock  Exchange .  I n  add . i t i on ,  t he  pe t l t i _one r

ac ts  as  agen t  on  p r i -nc ipa l  i n  connec t i on  w i th  the  pu rchase

and  sa le  by  l t s  cus tomers  o f  t t ove r - the -coun te r r r  o r  un l i s ted

secu r i t i es ,  mu tua l  f unds ,  mun ic ipa l  bonds ,  i ndus t r i a l

revenue  bonds  and  eommod i t i es .

5 .  Du r l ng  t he  yea rs  i n  i s sue  J .  C .  B rad fo rd  &  Co .

pa r t i c i pa ted  and  s t i 11  pa r t i c i pa tes  i n  pub l i c  und .e rwr l t l ngs

o f  co rpo ra te  s tocks  and  bonds ,  mun ie ipa l  bonds  and  i ndus t r l a l -

revenue  bonds .  The  pa r tne rsh ip  a l so  o r i g ina tes  and  manages

i t s  own  underwr l t l ngs  and  synd ica tes  the  i ssues to  o the r

underwr i t e rs  and  se l l i ng  g roup  pa r t i c i pan ts .
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6 .  Many corporate underwr i t lngs are managed by an

underwr" l ter  or  underwr i ters  located ln  New york Ci ty .  To

keep  ab reas t  o f  deve lopmen ts  w i th  respec t  t o  underwr i t l ng ,

one  o f  t he  pe t l t i one r?s  pa r tne rs  1s  a t tached  to  the  New yo rk

o f f i ce .  H1s  du t i es  a re  to  a t tend  p r i _ce  mee t ings ,  t o  s ign

underwr i t lng agreements and to  keep the f i rmts pr inc ipa l

o f f i ee  i n fo rmed  o f  any  deve lopmen ts  re la ted  to  the  underwr i t i ng .

T .  The  pe t l t l one r  a l so  pa r t i c i pa ted  i n  und .e rwr i t l ngs

ou ts ide  the  s ta te  o f  New York .  rn  those  i ns tances  where  the

pet i t ioner  was the managing underwr i ter ,  the syndlcat lon

would be handled by the Nashvj - r le  of f ice and the New york

b ranch  o f f i ce  was  no t  i nvo l ved .

B .  Dur ing  the  yea rs  i n  i ssue ,  t he  pe t i . t i one r  was  a

member  o f  underwr i t l ng  synd lca tes  where  the  manager  was  l oca ted

w i th in  the  s ta te  o f  New yo rk .  The  underwr i t i ng  ag reemen ts

en te red  i n to  by  such  members  o f  t he  synd ica te  a re  re ta lned

by  the  underwr l t i ng  managers .  The  se t t l emen t  and  d i s t r l bu t l on

o f  p ro f i t s  a r i s l ng  f rom the  d . i s t r i bu t i on  o f  secu r l t i es  i s

usual ly  made in  the manager ts  of f ice but  may be made in  another

p lace determi-ned by such managing underwr l ters .  such

underwr i - t ing agreements were approved by the pr inc lpa l  o f f ice

and  s igned  by  a  pa r tne r  ass lgned  to  the  New York  b ranch  o f f l ce

f n r ,  { - h c { -  h r r p hr v r  v L l d . v  ; . r u . r . ' p r O S e ,  O T  S O m e  O t h e f  p a f t n e r  j _ n  t h e  p r i n C i p a l

of f j -ce,  and then returned to the manaEinE und.erwr i ter  or

underwr i ters  in  New York.
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9.  The underwr i t ing agreements were entered ln to

fo r  t he  pu rpose  o f  f ac i l i t a t l ng  the  sa le  to  the  pub11c  o f

secu r i t i es  l ssued  by  an  l ssu ing  co rpo ra t i on .  These

agreemen ts  were  sub jec t  t o  t he  regu la t l ons  o f  t he  Secu r l t i es

and Exchange Commlss lon.  The d l f ference i -n  pr lce between

tha t  a t  wh lch  the  sha res  a re  i ssued ,  t ha t  a t  wh lch  they  a re

pu rchased  f rom the  i ssu ing  co rpo ra t i ons  and  the  p r l ce  a t

l r t h l ch  they  a re  to  be  o f fe red  to  the  pub l i c  i s  ca l - l ed  the

sp read .  A  ce r ta ln  po r t i on  o f  t he  sp read  i s  t o  be  re tu rned

to the managing underwr l ter  or  underwr i ters  as thet r  underwr i t ing

fee .  Ano the r  po r t l on  i s  re ta ined  by  the  underwr i t e r  as

h i s  underwr i t i ng  p ro f i t s ,  as  compensa t lon  fo r  be lng  pa r t  o f  t he

underwr i t ing syndicate.  The balance of  the spread,  namely

the  seconda ry  p ro f i t s ,  a re  re ta l ned  by  t he  se l l e r s  o f  t he

s tock  t o  t he  pub l i c ,  whe the r  t hey  a re  so ld  t o  t he  pub l i c

by  the  underwr i t e rs  th rough  the l r  b ranch  o f f i ces  o r  a

sel l ing group of  which the underwr i ter  may or  may not  be a

par t ,  or  by any dealers inv i ted by the managing underwr i ter

who have so ld the shares of  s tock.  The underwr i t ing

agieement  prov ides for  a  commltment  by each underwr i ter

t o  pu rchase  a  ce r t a l n  amoun t  o f  t he  i s sued  secu r i t i e s .

The  underwr i t i ng  ag reemen t  may  p rov ide  tha t  a  ce r ta in  po r t l on

o f  t he  secu r i t i es  to  wh i - ch  the  underwr i t i ng  member  has  commi t ted

h imse l f  may  be  rese rved  by  the  managemen t  to  be  so ld  to  members

of  a  se l l ing group who aye not  par t ies to  the underwr i t ing

ag reemen t  and  wou ld  be  en t i t l ed  on l y  t o  t he l r  f r dea le r t s

concess i - on i l ,  t he  seconda ry  p ro f i t s .
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These members may be inv i ted by the underwr i t lng manager

o r  t hey  may  reques t  t he  manager  to  be  a l l owed  to  pa r t i c l pa te .

Each dealer  who has been inv i ted or  has requested.  an

lnv i ta t ion f rqn a member of  such a group may enter  ln to a

lega1  commi tmen t  t o  pu rchase  l ssued  sha res .  rn  ce r ta ln

lns tances ,  t he  underwr l t e r  may  reques t  t o  become a  member

of  the se l l ing group whenever  a member underwr l ter  f inds

i t se l f  l n  a  pos l t l on  to  be  ab le  to  se l l  more  than  the

sha res  a l l o t t ed  t o  l t .  r n  t ha t  even t ,  w i t h  r espec t  t o

the  sha res  so ld  on l y  as  a  member  o f  t he  se l l i ng  g roup ,  on l y

the  dea le r f s  concess ion  i s  a11owed .  
' The  

advan tage  o f  be ing  an

underwr i ter  ra ther  than a member of  the se l l ing group l les in

the  fac t  t ha t  t he  underwr lbe r ,  by  se111ng  d l rec t l y  t o  t he

pub l i c ,  w i -1 l  be  ab le  to  rece i ve  no t  on l y  t he  second .a ry  p ro f i t s

which are made by a dealer  but  the underwr i t ing prof i ts  as weI l .

10  '  The  pe t i t i one r  ma in ta ined  i t s  books  and  reco rds  a t  i t s
n n . i n ^ : i ^ ^ ' l  ^ 4 a r  ^ ^I r r rnc rpa l  0 t . t ' i ce  i n  Nashv i l l e ,  Tennessee .  The  pa r tne rsh ip?s

income p roduc ing  depar tmen ts  l nc lude  the  p r i nc i -pa1  o f f j - ce  sa1es ,

B ranch  o f f i ce  sa1es ,  rns t i t u t i ona l ,  t he  T rad lng  Depar tnen ts_ ,  t he

corporate Underwr i t ing Depar tment  and the Munic ipa l  Depar tment .

Trading Depar tments are mainta ined in  Nashvi l le  and Memphis,

Tennessee  and  A t l an ta ,  Georg ia .  un t i l  1968  the re  was  a  T rad ing

Depar tment  mainta lned at  the New york c i ty  branchr  of f ice.  The

Admin i s t ra t i on  and  Serv i ce  Depar tmen ts ,  l oca ted  i n  t he  p r i nc ipa l

o f f i ce ,  i nc lude  the  Accoun t ing  Depar tmen t ,  t l r e  comp l ianee

Depar tmen t ,  t he  Research  Depar tmen t  and  the  Opera t i ons  Depar tmen t .



B-

The Opurat ior rs  Depar tment  1s made up of  the fo l lowlng

depar tmen ts :  Pe rsonne l  and  O f f i ce  Se rv i ces  Depar tmen t ,

rn ternal  Audi tor  Div ldend Depar tment ,  Marg in Depar tment ,

B roke r , /Dea le r t  s  Cash le r t  s  Depar tmen t ,  f ns t l t u t i ona l

Depar tment ,  System and Communlcat lons Depar tment  and

New York Operat lons Depar t rnent .  The Systems and Communicat ions

Depar tmen t ,  l oca ted  i n  t he  p r l nc lpa l  o f f i ce  i nc ludes  the  Ma i l

and Dupl icat ion Depar tment ,  the wj - re and order  Depar tment ,  the

Purchase and Sale Depar tment  and the Data Proeesslng Depar t rnent .

The wi re and order  Depar tment  is  connected by te le type to

each  o f  t he  f l rm ts  b ranch  o f f i ces  and  to  the  f l oo rs  o f  t he

New York  and  Amer l can  S tock  Exchanges .

11-  The New York operat lons Depar tment  rocated in  the

New York  c i t y  b ranch  o f f l ce  i s  respons ib le  fo r  ve r l f y i ng  the

par tne rsh lp  t  s  t ransac t i ons  on  the  New York  and  Amer l can  S tock

Exchanges .  I n  add i t l on ,  i t  ma in ta ins  reco rd .s  o f  f l oo r

b roke rage  commlss lons  due  to  o r  f rom o the r  b roke rs ,  and

rece ives  and  de l l ve rs  secu r l t i es  due  t c  o r  f rom o the r  b roke rs .

l *2 .  The  pe t i t i one r rs  b ranch  o f f i ce  i n  New yo rk  C i t y

i s  under  the  managemen t  o f  a  res iden t  pa r tne r .  r r s  reg l s te red ,

rep resen ta t i ves  buy  and  se1 ]  secu r i t i es  fo r  cus tomers  o f  t he

f l rm .  The  New York  o f f i ce  as  we l l  as  the  o the r  b ranch  o f f i ces

malnta in a r rb lo t ter r r  record of  the t ransact ions wi th in  that

pa r t i cu la r  b ranch  o f f i ce .  Repor t s  o f  t he  execu t i on  a re

s imu l taneous ly  sen t  t o  Nashv i l l e  t h rough  the  w i re  and  o rde r

Depar tmen t .  f t  wou ld  then  be  en te red  i n to  the  eompu te rs  ma in ta ined

in  ch i cago ,  r l l i no i s .  Orde rs  to  buy  and  se I l  ove r - the -coun te r

secu r l t i es  o r i g lna t i ng  i n  t he  New York  o f f i ce  wou ld  be  c red i ted

to  tha t  o f f i ce .
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13 .  The  pe t i t l one r  repo r ted  no  New York  l ncome f rom e i the r

the  underwr i t l ng  o f  secun i t i es  o r  t he  d i s t r i bu t i on  o f  und .e rwr i t t en

secu r i t i es .  The  pe t l t i one r  a l l oca ted  i t s  l ncome  on  t he  bas l s

o f  t he  th ree  fac to r  f o rmu la  as  p rov ided  fo r  i n  sec t i on  ToT

subsec t i on  ( c )  o f  t he  Tax  Law .  The  pe t l t i one r  a l so  a l l oca ted

the  sa la ry  o f  t he  f l oo r  pa r tne r  on  the  New York  S tock  Exchange

to  t he  p r i nc i pa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .

14 .  The  pe t i t l one r  es t ima ted  tha t  t he  p r imary  underwr i t l ng

p ro f i t s  a t t r i bu tab l -e  to  New yo rk  sou rces  (where  the  manag ing

underwr i ter  was located in  New york and Dls t r ibut i -on of

underwr i t t en  secu r i t i es  takes  p lace ' i n  New yo rk )  rep resen ted .

27% o f  1 t s  co rpo ra te ' t r ad ing  i ncome .  such  a  pe rcen tage  was

based  on  the  f i gu res  o f  t he  pe t i t l o re r  by  d i v ld ing  g ross

co rpo ra te  i ncome by  the  p r imary  p ro f l t  l ess  the  p r imary

p ro f i t  a r ready  i nc luded  i n  New yo rk  sa res .  The  aud i to r

annan1-a r r  c r rn1 . .  es t ima tes  i n  compu t ing  p r imary  underwr i t i ngs v v v I , v v u  u u v r l

n r ^ n r i  I  o . -  r - i  h u t a b r e  t o  N e w  y o r k  s o u r c e s  ^  .  T h e  n ] " i  m r r , ,I / r  v r r v  a v v L  f  u L l t / d , u _ L e  u u  r \ g w  I O I , I {  s o u l . c e s .  . _  * . . . * *  j /

n z r n f i  I  n n  r r n r ll ,avr ru \ r . r r  ur rur€fwf i - t lngs where the manager  was located outs lde

New York was not  consi -der .ed income at t r ibutable to  New york

sou rces .

15 '  The  pe t i t i one r  d i d  no t  a l - l oca te  t o  New Yo rk  sou rces

the  ove r - the -coun te r  t rades  consummated  o r  execu ted  i n  New York .

I t  es t ima ted  such  t r ades  t o  be  20% o f  i t s  t o ta l  commiss ions

fnom un1 is ted  secu r l t i es .  The  aud l to r  e r roneous ly  a l - l oca ted

I00% o f  such  commiss ions  i ns tead .  o f  50% the reo f ,  o r  LA% o f

t he  t o ta l  commlss ion  o f  ove r - t he -coun te r  t r ades .
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16 .  Assessmen ts  o f  add j - t Lona1  income fo r  t he  yea rs  l n  i ssue

lnc luded  l ncome o r ig lna t l ng  i n  t he  pe t i t i one r rs  New York  o f f i ce

und.er  the head. ings f rTrad. ing-Other" .  For  the year  L966 the

audi tor  er roneously  inc luded under  the aforement loned heading

a  p ro f l t  i n  t he  amoun t  o f  $119 ,382 .00 ,  l ns tead  o f  a  l oss

in that  amount .

L7 ,  The  f i gu res  on  the  schedu les  o f  t he  aud i to r  wh ieh

a re  a t tached  to  the  S ta temen t  o f  Aud i t  Changes  were  based  on

the  f i gu res  as  re f l ec ted  on  the  books  and  reco rds  o f  t he

pe t i t i one r .

18 .  I n  20  NYCRR 207 .5 ( c ) ' ( r )  and '  ( 2 )  i t  i s  p rov ided :

c .  Spec ia l  ru le  to r  secu r i t y  and  commod i t y  b roke rs .

In  any  me thod  o f  a l l oca t i on  pe rm i t t ed  o r  requ l red

in  the  case  o f  secu r i t y  and  commod i - t y  b roke rs

do lng  bus iness  w i th in  and  w i thou t  New York  S ta te '

t he  commiss ions  de r i ved  f rom the  execu t i on  o f

n r r r . ehnse  o r  sa les  o rde rs  fo r  t he  accoun t  o f

cus tomens  sha I1  be  a l l oca ted  on  the  fo l l ow ing

bas i s :

1 .  I f  t he  o rd .e r  rece i ved  a t  t he  New York  S ta te

p lace  o f  bus iness  f o r  execu t l on  on  a  New

York  S ta te  exchange  o r i g ina tes  a t  a  bona  f i de

es tab l i shed .  o f f i ce  o f  t he  b roke r  l oca ted

ou ts i de  t he  S ta te ,  40  pe rcen t  o f  t he  commiss ion

1n  the  case  o f  s tocks  and  50  pe rcen t  o f  t he

commiss ion  i n  t he  case  c f  bonds  and  commod i t i es
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sha11  be  a l l oca ted  t o

and lne luded 1n gross

to  New York  S ta te .

the State of  New York

income at t r ibutable

f f  the order  or lg inates at  the New York State

p lace  o f  bus iness  and  i s  t ransml t ted  to  a

bona  f i de  es tab l i shed  o f f i ce  o f  t he  b roke r

fo r  execu t i on  on  an  exchange  loca ted  i n

ano the r  S ta te ,  5O pe rcen t  o f  t he  commlss ion

in  the  ease  o f  s tocks  and  50  pe rcen t  o f  t he

commiss ion 1n t f re  case of  bon.ds and

commod i t i es  sha1 l  be  a l l oca ted  to  the  S ta te  o f  New

York  and  i nc luded  1n  g ross  i neome a t t r l bu tab le

to  New Yo rk  S ta te .

19 .  f he  r r schedu le  B f r  a t tached  to  the  S ta temen t  o f  Aud . i t

Changes  i nc luded  d i rec t  and  l nd i rec t  expenses  a t t r i bu tab le  to

New York  sou rces .  The  d i rec t  expenses  l nc luded  a l l  o f  t he

actual  expenses i -ncuryed by the New york of f ice inc lud ing

s . a ' l  q r r i  a q  r r a Y les rq r  r vp r ,  = ' r t ,  t axes ,  dep rec ia t i on ,  w i res ,  t j _eke t s ,  f l oo r

b roke rage ,  o the r  b roke rage ,  c lea rance  cha rges  and  ma in tenance

cha rges .  A11  o f  t hese  expenses  we re  re f l ec ted  on  t he  books

o f  t he  pa r t ne rsh ip .

The  i nd i rec t  expenses  were  a l l oca ted  on  the  bas i s  o f  a

pe rcen tage  o f  t o ta l  New York  i ncome d i v lded  by  the  to ta l  i ncome

o f  i : h o  n . a 1 1 -  n av !  e r r v  y o r  u r r u r s h i p .  T h e  p e r c e n t a g e  o f  s u c h  i n d i r e c t  e x p e n s e s

amounted  to  28 .597% fo r  1954 t  27 .BOz% fo r  L965 ;  30 .169% fo r  t966 ;

29 .89 f '  fo r  L967 t  29 .482% fo r  1968 ;  28 .5L3 f ,  fo r  L969  and  30 .033% fo r

1 0 7 n

1 .
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CONCLUSIONS OF LAW

A. That the fncome Tax Bureau i -s dj-rected to recompute

the taxes due on th.e basis of  the errors on audi t  as sei  for th

in  F lnd lngs  (15)  and  ( t5 ; ,  supra .

B. That al though the total  prof l ts made from the

underwr l t ing ,  d is t r ibu t lon  and sa le  o f  seeur i t ies  inc lude

both  underwr i t ing  pro f i t s  and secondary  p ro f i t s ,  the

underwrl t ing prof i ts are separate and dist inct  f rom the

secondary  p ro f i t s .  Each o f  the  pro f i t s  i s  requ i red .  to

be  a l loca ted  to  the  source  o f  such  p ro f i t s .  The  source

of the pr lmary and underwri t ing prof i ts was the pr inclpal  of f lce

of the managlng und.erwri ter  of  the underwri t ing syndicate

and no t  the  pr lnc lpa l  o f f l ce  o f  the  taxpayer  o r  any  o f f iees

of  the  taxpayer  where  the  shares  were  so ld .

C.  That  the  fncome Tax  Bureau proper ly  a l loca ted .

to New York al l  underwrl t ing or pr imary prof i ts recelved by

the taxpayer as a member of  an underwri t ing synd. icate

managed by a New York underwri t ing manager.

D.  That  the  ne t  bus iness  income o f  the  pe t i t ioner

al locab1e to New Yonk state was proper ly determi-ned pursuant

to  the  p rov is ions  o f  subsec t ion  (b )  sec t ion  707  o f  the

Tax Law and 20 NYCRR 207.3 (Piper Jaf f ray agd Hopwood y.

St -& te  Tax  Conmiss ion ,  42  AD  Zd  381 ,  348  NyS  2d  Z4Z .
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E.  That  the  a l loca t ion  o f  commlss ion  lncome on l i s ted

secur l t ies  executed  on  the  exchanges loca ted  1n  New York

pursuan t  to  2ONYCRR 2A7.5 (c )  (1 )  and  (2 )  was  p roper  and  no t

discr iminatory or arbi t rary.

F .  That  the  a l loca t ion  o f  eommiss ions  on  over - the-counter

(un l i s ted)  secur i t les  consumnated w i th ln  the  Sta te  o f  New York

was proper ly  a l loca ted  50 / "  to  New York  and 50% to  the

pr inc ipa l  o f f i ce  in  Nashv i l l e ,  Tennessee .

G.  Tha t  t he  a l l oca t i on  o f  expenses  a t t r l bu tab le  to

New York  sources  was proper .

H.  That  the  pe t i t lon  o f  J .  C .  Brad . fo rd

granted  to  the  ex ten t  ind ica ted  in  Conc lus lon

and is .  ln  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

February 1, L977

& Co .  i s

(A)  supra

STATE TAX COMMTSSTON

\C.g*----.-

b4?44_,
ESIDENT


