
STATE OF NEI^T YORK
STATE TAX COMMISSION

In the lvlatter of the Petitton

o f
O. L. GARRISON ELDER and
AL]CE D. ELDER

For a RedeEerminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal fncome

AFFIDAVIT OF },IAILING

Taxes under Art ic le @\ 22 of the
Tax Law , f,or the Year (s) >C$<RgOi+*CfEJ
L966 through L97O

State of New York
county of Albany

Bruce Batchelor , being duly sworn, deposes and says that

*re is an enployee of the Department of Taxation and Finance, over 18 years of

age, and that on the 1st day of February , L9 TTr 1gfie served the within

Not ice of  Decis ion by (cer t i f ied)  na i l  upon O.  L -  Gar r ison  E lder  &

Alice D. Elder (ue4xersen>cxat$e:<Eq the petltioner in the within proceeding'

by enclosing a true copy thereof in a securely seaLed postpaid wrapper addressed

a s  f o l l o w s :  O .  L .  G a r r i s o n  &  A l i c e  D .  E l d e r
Elder Mountain
St .  E lmo,  Tennessee

and by. deposit ing same enclosed in a postpaid properly addressed wrapper in a

(posc off ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL Service within the State of New York.

That deponent further says that the said addreasee is the (xpoesnndag*xg

o$<Xl{u) petitioner herein and that the address set forth on said !ilraPPer is the

last knourn address of the (g*nrreee*Eq$rjxftO6(*hg) petitloner.

Sworn to before me Ehis

lst  day of February ,  L977

rA-3 (2/76)
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STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

O. L. GARRISON ELDER and r
ALICE D. ELDER

For a Redeterminat ion of a Def ic iency or
a Revislon of a Determinat ion or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (8)  22 of the
Tax Law,for the Year(s) sp<*Qxiodd:E*

1966 throucrh l97O

State of New York
County of Albany

Bruce Batchelor , being duLy sworn, deposes and says that

Xhe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the lst  day of February ,  L97'7, f t re served the within

Not ice of  Decis ion by (cert i f ied) mail upon Eugene Chester & Peter K.

Lathrop ,  Esq. ,  Evere t t ,  Johnson &
erecl<ehlidge (representative of) the petttioner ln the within proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows. Eugene Chester & Peter K. Lathrop, Esq---=- 
Everett ,  Johnson & Breckenridge
20 Exchange Place
New York, N.Y.

and by deposit ing same enclosed in a postpaid properl .y addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representative

of the) pet i t ioner herein and that the address set forth on said l t raPPer ls the

Last,  known address of the (representat,Lve of the) pet i t ioner.

Sworn to before me Ehis

1s t  day  o f  February  ,  L977.

rA-3 (2/76)
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STATE IOF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S ] ] A T E  C A M P U S

A L B A r ' f Y ,  N . Y .  1 2 2 2 7

$lder

$upervloingr rax
SaarLng Officer

Represjentative :

Taxing Bureau' s Reflresentative :

FebSuary 1, !.977

b. t .  oarrLson & AlXce D.
Strder lmuntaLn
8t. 8l.,urar Tennecaee

Dear Mr. & Urs. Elderr

Enc .

cc :  Pe t i t i one r t s

?lease take notice of the DECI$IOI{
of the State Tax Commissipn enclosed herewith.

PLease take further notice that pursuant to
Section(tr* 690 of the Tax Law, anY
proceeding in court to relvieTt an adverse deci-
sion must be commenced within 4 mOnth'
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allotred in @ccordance with this
decision or concerning a4S other matter relative
hereto may be addressed tp the undersigned. They
will be referred to the froper party for reply.

AOORESS YOUR REPLY  TO

TELEpHoNE: 1u1s1 457-L?23

rA -1 .12  (L /76 )
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STAIE OF NEhI YORK

STATE TAX CCN,IMISSION

Tr the }&.tter of the Petition

of

O. L. CARRISON H.Dm. and ALICE D. mDm.

for Redetomination of a Deficiency or for Refund
of Personal Incone Tax rlrder Article 22 of |cl'p
Tac Law for the Years 1966 through L970.

DECISION

O. L. C"arrison Elder and Alice D. Elder, residing at Elder l4cr-rrtain,

St. E1mo, Tennessee, filed a petition for redeterrninaticrr of a deficiency or

for refi-urd of personal incone tax r-nder Article 22 of the Tax Lanr for the

years 1966 ttrrougfr L970. (File No. 11028).

A forrnal hearrng was held on April 28, L976, at the offices of tJ:e State

Ta:< Comnission, T\,o World T?ade Cerrter, New Yor{<, New York, before Nigel G.

hlright, Hearing Officer. Ttre petitioners appeared by Everett, Johnson &

Breckenridge (Eugene Chester, Esq. and Peter K. Lathrop, Ese. of coursel). TLre

Incone Tax Br-reau appeared by Peter Crotty, Esq. (Solonon Sies, Esq. of cor-ursel).

I. l{Lrether the rethod of allocating incone and e>penses attributable to

Nernr York State, including the netlrod of allocating primary or trrden'rriting profits

by petitiorrer, O. L. C,anison Elder's partnership, J. C. Bradford & Co., an

r-nrdenrriter and dealer in secrrities was proper, vdren as part of a ptiblic offering,

the aforenentioned parEnership, as a nBnber of a: r-rrden'rriting syndicate nranaged

by a Nernr York-based urdenrriter, enters into an rnder,rritjng conmitrent for tLre

prrdlase of seqrities of an issuing coryoration.
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II. I,ihat is the resr:ltart effect of srrch allocations on petitiorrers',

O. L. C,anison Elder and Alice D. Elder, personal incone tax liabiLLq?

F]NDIIGS OF EACT

1. Petitioners, O. L. C"arison Elder and Alice D. Elder, filed Neltr York

State ncrrresident income tax rettmrs for the years 1966 ttrrough L970.

2. Orn October LZ, L972, the Incone Tax Buceau issued a Notice of

Deficiency against the petitioners, O. L. Garrison Elder and Alice D. Elder

for the years 1966 through L970. Said Notice of Deficiency was based on

O. L. Garison Elder's share, as a parhler, of partnership incmre frompriinary

or urdensriting profits and stodc brokerage conmission and trading inccnre earned

by J. C. Bradford & Co., dr:ring Ehe years in issr:e. Since the disposition of ttre

peLition of O. L. Ga:rison Elder and Alice D. Elder is contingent on tlre State Tax

Conmissicrn's determination in the Petition of J. C. Bradford & Co., the "Findings

of Fact" in said decisicn are hereby adopted.

3. It was stipulated at the hearing in the }4atter of J. C. Bradford & Co.,

that the auditor's Schedle C - "Distribution to Paraters" comectly reflects the

total Federal incone each parmer of J. C. Bradford & Co. earned a;:,d/or receirred

from said partnership d:ring the years 1964 ftrough L970. It was furrher

stipulated that the aforenpntioned anotrnt of incone of each paJ:tner vilrich is

allocable to Nexnr Yor{r State shall be eqr:al to the ann:nt determined by uultiplying

the anror-nt of such incone by the percentage of incone al1ocab1e to Nelrr York as is

ultirnately deternined in the proceedings relating to J. C. Bradford & Co.'s

unincorporaLed business tax.

CONCLIFIONS OF IAI^1

A. Tlrat the "Conclusions of Lan,/' stated in the State Tax Conrnission decision

in the Petition of J. C. Bradford & Co., a copy of vilrid: is attached hereto, are

hereby adopted.
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B. That the petitiorrers are liable for personal incone tax due on

O. L. C,arrison Elder's proportionate share of the parh:ership, J. C. Bradford &

Co.'s prinrary or r-raden'rriting and brokerage ccrirnission and trading profits allocated

to New York, State for the years in issue, in the State Tax Conmission decision in

the Petition of J. C. Bradford & Jq., except as stated therein.

C. Ihat the petition of O. L. Garrison Elder and Alice D. Elder is granLed

to the ocLent indicated in Conclusion "A" of the Petition of J. C. Bradford & Co.,

and is in all other respecLs denied.

DAIED: Albany, New York
February 1, L977

STATE TA)( MM4ISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

J .  C .  BRADFORD A NO.)
f o r  Rede te rm ina t i . on  o f  a  De f i c i ency  o r  f o r
Refund of  Unincorporated Buslness Tax under
Ar t i c l -e  23  o f  t he  Tax  Law fo r  t he  yea rs  L96 \
t h rough  L974 .

DECTSTON

J .  C .  B rad fo rd  &  Co . ,  170  Fou r th  Avenue  No r th ,  Nashv i_1 le ,

r l r a n n A e q a a  ? 7 ) 1  O  f . i " l a A4v r t r t eeDss  t t 2L9 ,  f i l ed  a  pe t i t i on  unde r  A r t i c l e  23  o f  t he  Tax

Law fo r  rede te rm ina t i on  o f  a  de f i c i -eney  o r  f o r  re fund  o f

un lnco rpo ra ted .  bus iness  bax  under  A r t i c l e  23  o f  t he  Tax  Law fo r

t he  yea rs  L964  t h rough  L970 .

A  hea r i - ng  was  he ld  on  Ap r i l  ZB ,  19T6 ,  d t  9 :L5  A .M .  a t  t he

o f f i ces  o f  t he  s ta te  Tax  commiss lon ,  Two  wor ld  r rade  cen te r ,

New Yo rk ,  New Yo rk ,  be fo re  N ige l  G .  w r l gh t ,  Hea r l ng  o f f i ce r .

The  pe t i t i one r  appea red  by  Eve re t t ,  Johnson  &  B recken r i dge ,  Esqs .  ,

(Eugene  ches te r ,  Esq .  and  Pe te r  K .  La th rop ,  Esq .  o f  counse l ) .

The  rncome Tax  Bureau  appeared  by  pe te r  c ro t t y ,  Esq . ,  ( so lomon

S i "es ,  Bsq .  o f  counse l  )  .

ISSUES

l - .  Whe the r  t he  pe t i t i one r ,  ? f l  unde rwr i t e r  and  dea le r  i n

secu r i t i es ,  used  t he  p rope r  me thod  o f  a i l oca t l ng  p r ima ry  o r

unde rwr i t i ng  p ro f i i s ,  when  as  pa r t  o f  a  pub l i c  o f f e r i _ng ,  pe t i t i one r ,

as a member of  an underwr i t ing synd. icate managed by a New York-based

underwr l ter ,  enters in to an und.erwr i t lnE commitment  for  the
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purchase of  seeur i t ies of  an issuing corporat ion.

a. The Income Tax Bureau asserts that such primary and

underrrrit ing profit is allocable to New york State in those

instances where the underrurit ing activity occurred in this State

and is to be distinguished from the secondary profit which is

measured by the amount of profit made by an independent dealer

on shares sold to the public and rahich are allocated to the branch

off ice f rom which the secur i t ies were sold.

b.  Pet i t ioner asserts that  the total  prof i t  f rom both the

undervrit ing and sale of the securit ies (the primary and second-

ary prof i ts)  a l ternat ively should be al located to the of f ice

where the shares were sold, or that the undernrrit ing or primary

prof i t  should be al located to Nashvi l le,  Tennessee where i ts pr in-

c ipal  of f ice is located.

rr .  wtrether the pet i t ioner proper ly al located income by

using the three factor formula as provided in subseetion (c)

section 707 of the Tax Law or whether the Income rax Bureau

proper ly al located pet i t ioner 's income by using the direct  method

of account ing by pet i t ioner 's books, 3s provided in subseet ion (b)

of  sect ion 707 of  the Tax Law.

rrr .  whether the percentage al locat ion of  stock brokerage

cornmission income as provided for in the Income Tax Regulations

was proper.

IV. Wlrether the allocation of direct and indirecE expenses

was proper.
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FINDINGS OF FACT

1.  The  pe t l t i oner ,  J .  C .  Brad . fo rd  &  Co. ,  f l l ed

partnershlp and uni-ncorporated. business lncome tax returns

for  the  years  1964 th rough rgTo.  The pe t l t ioner  executed

consents  ex tend lng  the  t lme w i th in  wh lch  to  l ssue assessments

to  oe tober  31 ,  \9T2 .  0n  oc tober  !2 ,  L9Tz ,  the  rncome Tax

Bureau lssued a  s ta tement  o f  Aud i t  changes aga ins t  the

par tnersh ip  in  the  amount  o f  $ lBBr4gO.OO p lus  in te res t  i n

the  amount  o f  $38 ,986 .42  fo r  a  to ta r  o f  $227 ,466 .42 ,  and
'  n n n n r T i n ^ ' l * '  . i a ^ , , ^ l  ^  r r ^ ! !  a  Rd .uuu r -u r - r g r y  r ssued  a  No t l ce  o f  De f i c l ency  t he re fo r .

2 .  J .  c .  B rad fo rd  &  co .  l s  a  l im l t ed  pa r t ne rsh ip

cons i s t i ng  o f  15  genera l  pa r tne rs  and  one  l im i ted  pa r tne r

w i th  i t s  p r i nc lpa l  o f f i ce  l oca ted  l n  Nashv i l l e ,  Tennessee  and .

b ranch  o f f i ces  l oca ted .  i n  Memph ls ,  Knoxv i l l e ,  K ingspor t ,

Johnson  c i t y ,  Jackson ,  c la rksv i l l e  and  cha t tanoga ,  a l l  i n

Tennessee ;  spa r tanburg  and  Greenv l l l e  1n  sou th  ca ro l i na ;

c leveland and co lumbus in  ohio;  B i rmlngham, Alabama;  For t

Lauderd ,a le  and  Jacksonv i l l e ,  F lo r i da  (bo th  c losed  i n  196g) ;

I  b ranch  o f f i ces  l oca ted  i n  A t l an ta  and  one  i n  Da l ton ,  a r l

i n  Geo rg i - a ;  Bos ton ,  Massachuse t t s ;  Co lumbus ,  Gu l f po r t ,

Jackson  and  Mer i d i an ,  a l l  i n  M i ss . ;  G reensbo ro ,  No r th

ca ro l i na  and  New yo rk  c l t y ,  New yo rk .  The  pe t i t i one r  was

engaged  i n  bus iness  as  a  b roke r  and  dea le r  o f  secu r i t i e s .
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3 .  The  pe t i t l one r  du r ing  the  yea rs  1n  l ssue  was  and

s t i l 1  i s  a  member  o f  t he  New York  s tock  Exchange ,  t he  Amer i can

Stock Exchange and other  secur l ty  and commod. i ty  exchanges.

One  o f  t he  pe t l t l one r rs  genera l  pa r tne rs  spend .s  a l l  o f  h i s

t ime  execu t i ng  the  f t rm ts  New York  S tock  Exehange  o rde rs .

The pet i t loner  does not  have a f loor  par tner  on the Amer lcan

Exchange  bu t  re ta ins  ano the r  f i rm  to  execu te  l t s  o rde rs  on  tha t

exchange .

4 .  f he  pe t i t i one r t s  bus lness  i nc l udes  t he  pu rchase

and  sa le r  &s  agen t  f o r  l t s  cus tomers ,  o f  secu r l t l e s  l l s t ed  on

the var lous exchanges lnc lud ing the New York s tock Exchange

and  the  Amer i can  S tock  Exchange .  I n  add l t i on ,  t he  pe t l t l onen

ac ts  as  agen t  c r  p r l nc ipa l  i n  connee t lon  w i th  the  pu rchase

and  sa re  by  i t s  cus tomers  o f  r t ove r - the -eoun te r t t  o r  un l i s ted

secu r i t i es ,  mu tua l  f unds ,  mun ic ipa l  bonds ,  i _nd .us t r i a l

revenue  bonds  and  commod i t i es .

5 ,  Du r i ng  t he  yea rs  i n  l s sue  J .  C .  B rad fo rd  &  Co .

pa r t i c i pa ted  and  s t i 11  pa r t i c i -pa tes  i n  pub l i c  underwr i t i ngs

o f  co rpo ra te  s tocks  and  bond .s ,  mun lc ipa l  bonds  and  l ndus t r l a l

revenue  bonds .  The  pa r tne rsh ip  a l so  o r i g lna tes  and  manages

i t s  own  Unde rwr i t i nos  rnd  synd i ca tes  t he  i sSues to  o the r

underwr i t e rs  and  se l l i ng  g roup  pa r t i c i pan ts
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5. Many corporate underwrlt ings are managed by an

underwr i ter  or  underwr i ters  loeated in  New York CLty.  Tc

keep  ab reas t  o f  deve lopmen ts  w l th  respec t  t o  underwr l t l ng ,

one  o f  t he  pe t l t l one r rs  pa r tne rs  i s  a t tached  to  the  New York

o f f i ce .  H i s  du t i es  a re  t o  a t t end  p r i ce  mee t i ngs ,  t o  s l gn

underwr j - t ing agreements and to  keep the f l rmts pr inc ipa l

of f i -ce in formed of  any developments re la ted to  the underwr l t ing.

7 .  The  pe t i t i one r  a l so  pa r t l c i pa ted  j _n  underwr i t i . g t

ou ts lde  the  s ta te  o f  New York .  rn  those  i ns tances  where  the

pe t i t i one r  was  the  manag ing  underwr l t e r ,  t he  synd lca t i on

wou ld  be  hand led  by  the  Nashv1 l l e  o f f i ce  and  the  New yo rk

b ranch  o f f i ce  was  no t  i nvo l ved .

B .  Du r l ng  t he  yea rs  i n  i s sue ,  t he  pe t l t i one r  was  a

member of  underwr i t ing syndieates where the manager  was located

wi th i -n  the s tate of  New York.  The underwr i t ing agreements

en te red  i n to  by  such  members  o f  t he  synd lca te  a re  re ta lned

by  the  underwr i t i ng  managers .  The  se t t l emen t  and  d . i s t r i bu t i on

o f  p ro f i t s  a r i s i ng  f rom the  d l s t r l bu t i on  o f  secu r l t l es  i s

usua l l y  made  in  the  manager t s  o f f i ce  bu t  may  be  made  in  ano the r

p lace  de te rm ined  by  such  manag ing  underwr i t e rs .  Such

underwr i t i ng  ag reemen ts  were  app roved  by  the  p r j -nc lpa l  o f f i ce

and  s igned  by  a  pa r tne r  ass igned  to  the  New York  b ranch  o f f i - ce

fo r  t ha t  pu rpose ,  o r  some o the r  pa r tne r  1n  the  p r i nc ipa l

o f f i ce ,  and  then  re tu rned  to  the  manag ing  underwr i t e r  o r

underwr i t e rs  i n  New York .
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9.  The underwr l t lng agreements were entered in to

fo r  t he  pu rpose  o f  f ac i l i t a t i ng  the  sa le  to  the  pub l i c  o f

secu r i t l es  l ssued  by  an  l ssu ing  co rpo ra t i on .  These

agreemen ts  were  subJec t  t o  t he  regu la t l ons  o f  t he  Secu r i t i es

and  Exchange  Commiss lon .  The  d i f f e rence  l n  p r i ce  be tween

tha t  a t  wh ich  the  sha res  a re  l ssued ,  t ha t  a t  wh ich  they  a re

pu rchased  f rom the  l ssu ing  co rpo ra t i ons  and  the  p r i ce  a t

wh lch  they  a re  to  be  o f fe red  to  the  pub11c  l s  caL led  the

sp read .  A  ce r ta in  po r t l on  o f  t he  sp read  l s  t o  be  re tu rned

to the managing und.erwr i ter  or  underwr l ters  as the i r  underwr i t ing

fee .  Ano the r  po r t j - on  i s  re ta ined  by  the  und .e rwr l t e r  as

h i s  underwr i - t l ng  p ro f i t s ,  as  compensa t ion  fo r  be ing  pa r t  o f  t he

underwr i t i ng  synd ica te .  The  ba lance  o f  t he  sp read ,  name ly

the  secondary  p ro f i t s ,  a re  re ta ined  by  the  se l l e rs  o f  t he

s tock  t o  t he  pub l i - c ,  whe the r  t hey  a re  so ld  t o  t he  pub l i c

by  the  underwr i t e rs  th rough  the i r  b ranch  o f f i ces  o r  a

sel l ing group of  which the underwr i ter  may or  may not  be a

pa r t ,  o r  by  any  dea le rs  i nv i t ed  by  the  manag ing  underwr i t e r

who  have  so ld  the  sha res  o f  s tock .  The  underwr l t i nE

agreement  prov ides for  a  commitment  by each underwr i ter

to  pu rchase  a  ce r ta i -n  amoun t  o f  t he  i ssued  secu r i t i es .

?he underwr i t ing agreement  may prov ide that  a  cer ta in  por t lon

o f  t he  secu r i - t i es  to  wh ich  the  underwr i t l ng  member  has  commi t ted

h imse l f  may  be  rese rved  by  the  managemen t  to  be  so ld  to  members

o f  a  se l l i ng  g roup  who  a re  no t  pa r t i es  to  the  underwr i t i ng

ag reemen t  and  wou ld  be  en t l t l ed  on l y  to  the i r  I ' dea le r f  s

concess ion t t ,  t he  second .a r y  p ro f i t s .
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These members may be lnv l ted by the und.erwr l t ing manager

o r  t hey  may  reques t  t he  manager  to  be  a l l owed  to  pa r t i e lpa te .

Each dealer  who has been inv i ted or  has requested an

inv l ta t ion f r ,qn a member of  such a group may enter  ln to a

1egal  commltment  to  purchase issued shares,  rn  cer ta in

i  n s 1 : q h n a a  { - 'r r r 'Uo r rL iED,  r , he  underwr l t e r  may  reques t  t o  become a  member

of  the se l l ing group whenever  a member und.erwr i ter  f inds

i t se l f  i n  a  pos i t i on  to  be  ab le  to  se l l  more  than  the

sha res  a l l o t t ed  t o  i t .  r n  t ha t  even t ,  w l t h  r espec t  t o

the shanes so ld only  as a member of  the se111ng group,  on ly

the  dea le r t s  concess ion  i s  a l 1owed .  
' The  

ad . van tage  o f  be ing  an

underwr i ter  ra ther  than a member of  the se l l ing group l ies in

the  fac t  t ha t  t he  underwr l t e r ,  by  se l11ng  d i rec t l y  t o  t he

pub l i c ,  w i l l  be  ab le  t o  r ece i ve  no t  on l y  t he  seconda ry  p ro f i t s

wl r - ich are made by a dealer  but  the underwr i t ing prof i ts  as weI I .

10  '  The  pe t i t l one r  ma in ta ined  i t s  books  and  reco rds  a t  i t s

p r i nc i pa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .  The  pa r t ne rsh ip r s

income p roduc ing  depar tmen ts  i nc lude  the  P r lnc ipa l  o f f i ce  sa1es ,

Branchr  of f ice sa les,  rnst i tu t ional ,  the Tradlng Depar tments_,  the

Corporate Underwni t ing Depar tment  and the Munic ipa l  Depar tment .

Trading Depar tments are mainta ined i -n  Nashvi l l_e and Memphis,

Tennessee  and  A t l anba ,  Georg ia .  un t i l  1968  the re  was  a  T rad ing

Depar tment  mainta lned at  the New york c i ty  branch of f ice.  The

Adminis t rat ion and serv iee Depar tnrents ,  located.  in  the pr inc ipa l

o f f i ce ,  i - nc lude  the  Accoun t ing  Depar tmen t ,  t he  compJ_ iance

T ) e n  q  t , f m a n l .  + 1uYPo'L r / . *c l rur  une Research Depar tment  and the Operat ions Depar tment
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The Operat i -ons Depar tment  is  made up of  the fo l lowlng

depar tmen ts :  Pe rsonne l  and  O f f i ce  Se rv i ces  Depar tmen t ,

In ternal  Audl tor  Div idend Depar tment ,  Marg ln Depar tment ,

B roke r , /Dea le r t  s  Cash ie r r s  Depar tmen t ,  f ns t i t u t i ona l

Depar tment ,  System and Communicat ions Depar tment  and

New York Operat lons Depar tment .  The Systems and Communicat ions

Depar tmen t ,  l oca ted  i n  t he  p r i nc lpa l  o f f l ce  l nc ludes  the  Ma i l

and Dupl icat ion Depar tment ,  the Wire and Order  Depar tment ,  the

Purehase and Sal -e Depar tment  and the Data Processing Depar tment .

The Wi- re and Order  Depar tment  is  connected by te le type to

each  o f  t he  f i rm 's  b ranch  o f f i ces  and  to  the  f l oo rs  o f  t he

New York  and  Amer i can  S tock  Exchanges .

11 .  The  New York  Opera t l ons  Depar tmen t  l oca ted  i n  t he

New York  C i t y  b ranch  o f f l ce  i s  respons lb le  fo r  ve r l f y i ng  the

par tne rsh ip  t  s  t ransac t i ons  on  the  New York  and  Amer i can  S tock

Exchanges .  f n  add i t i on ,  i t  ma in ta lns  reco rds  o f  f l oo r

b roke rage  commiss lons  due  to  o r  f rom o the r  b roke rs ,  and

rece lves  and  de l - i ve rs  secu r i t i es  due  to  o r  f rom o the r  b roke rs .

l - 2 .  The  pe t i t i one r rs  b ranch  o f f i ce  i n  New York  C i t y

i s  under  the  managemen t  o f  a  res lden t  pa r tne r .  f t s  reg l s te red .

rep resen ta t i ves  buy  and  se l l  secu r l t i es  fo r  cus tomers  o f  t he

f i r rn .  The  New York  o f f i ce  as  we l l  as  the  o the r  b ranch  o f f i ces

ma in ta in  a  [b lo t te r t t  r eco rd  o f  t he  t ransae t l ons  w i th in  tha t

pa r t i cu la r  b ranch  o f f i ce .  Repor t s  o f  t he  execu t i on  a re

s imul taneously  sent  to  Nashvi l le  through the Wire and Ord.er

T ran rn tman1-  I t  wou ld  then  be  en te red  i n to  the  compu te rs  ma in ta i -nedv v t ' s l

i n  Ch i cago ,  f l l i no l s .  O rde rs  t o  buy  and  se1 l  ove r - t he -coun te r

secu r i t i es  o r i g ina t i ng  i n  t he  New York  o f f i ce  wou ld  be  c red i ted

to  t ha t  o f f i ce .  i
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13.  The pe t l t ioner  repor ted  no  New York  lncome f rom e i ther

the  underwr i t ing  o f  secur i t ies  o r  the  d is t r ibu t ion  o f  underwr i t ten

secur i t l es .  The  pe t i t l oner  a l ioca ted  1 ts  income on  the  bas ls

o f  the  th ree  fac to r  fo rmula  as  prov ided fo r  in  sec t ion  T0T
q r r } . c a a f i a -  r e )  o f  t h e  T a x  L a w .  T h e  p e t i t l o n e r  a l s o  a l l o c a t e dv v I v I r  \  v , ,  v I  U I r e  J _ d , . l l  L J a L w .  J _ I l e  I J t r ' t / _ L t / I L ) I I e I '  d , J _ D U

t he  saLary  o f  t he  f l oo r  pa r tne r  on  the  New York  S tock  Exehange

to  t he  p r i nc i pa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .

14.  The pet i t ioner  est imated that  the pr funary underwr i t lng

p ro f i t s  a t t r l bu tab le  to  New yo rk  sou rces  (where  the  manag ing

.  underwr i t e r  was  l oca ted  i n  New yo rk  and  D is t r i bu t i on  o f

unde rwr i t t en  secu r i t i e s  t akes  p l ace ' i n  New yo rk )  r ep resen ted

27% o f  i t s  co rpo ra te  t r ad ing  l ncone .  sueh  a  pe rcen tage  was

based on the f igures of  the pet i t lorer  by d iv id ing gross

co rpo ra te  i ncome by  the  p r imary  p ro f i t  l ess  the  p r imary

n rn f i r  n ' t nao i y  i nc luded  1n  New yo rk  sa1es .  The  aud i to r

annan ta r l  c r ra I  es t ima tes  i n  compu t lng  p r imary  underwr i t l ng

n r " n f i  r  a t  r - n i f  g f  a b l e  t o  N e w  Y o r k  s o u r c e s  -  T h a  n r . i m : r .I / r v r ! u  q v u r f L r L , r r / d . u I e  u ( J  i \ e w  L o I . - L {  s o u r c e g  v - - , , . * - ' y

n r a  f  i  J -  n n  ! r h /y {v r ru  u l r  . ^ , rde rwr i t i ngs  where  the  manager  was  }oca ted  ou ts ide

New York was not  consld.ered income at t r ibutabre to  New york

s . \ r r r r n a e

L5 .  The  pe t i t i - one r  d id  no t  a l l oca te  to  New York  sou rces

the  ove r - the -coun te r  t rades  consummated  o r  execu ted  l n  New York .

r t  es t lma ted  such  t r ades  t o  be  207 "  o f  i t s  t o ta l  commlss ions

f rom un l i s ted  secu r l t i es .  The  aud i to r  e r roneous ly  a l l oca ted

L00% o f  such  commiss lons  i ns tead  o f  50% the reo f ,  o r  LT f ,  o f

t he  No ta l  commlss lon  o f  ove r - the -coun te r  t rades .
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f i .  Assessmen ts  o f  add i t j . ona l  i ncome fo r  t he  yea rs  i n  i ssue

lnc lude6 lncome or ig inat lng in  the pet l t ioner  I  s  New York of f ice

und.er  the headings "Trad.1ng-Other f r .  For  the yea"  1956 the

audi tor  er roneously  inc luded under  the aforement i -oned headlng

a  p ro f i t  1n  t he  amoun t  o f  $119 ,382 .00 ,  i ns tead  o f  a  l oss

in that  amount .

17 .  The  f i gu res  on  the  schedu les  o f  t he  aud i to r  wh ich

a re  a t tached  to  the  S ta temen t  o f  Aud i t  Changes  were  based  on

the  f i gu res  as  re f l ee ted  on  the  books  and  reco rds  o f  t he

pe t i t i one r .

18 .  I n  2a  NYCRR 207 .5 ( c ) (1 )  and  (2 )  i t  i s  p rov ided :

c .  spec ia l  ru le  fo r  se -cu r i t y  and  conxnod i t v  b roke rs .

In  any method.  of  a l locat ion permi t ted or  requi red

1n  the  case  o f  secu r i t y  and  commod i - t y  b roke rs

do ing  bus iness  w i th in  and  w i thou t  New York  S ta te ,

the  commiss ions  de r i ved  f rom the  execu t l on  o f

pu rchase  o r  sa les  o rde rs  fo r  t he  aceoun t  o f

cus tomers  sha1 l  be  a l l oca ted  on  the  fo l l ow ing

bas i s :

1 .  I f  t he  o rde r  rece l ved  a t  t he  New York  S ta te

p lace  o f  bus lness  fo r  execu t i on  on  a  New

York  S ta te  exchange  o r i g ina tes  a l  a  bona  f i de

es tab l i shed  o f f i ce  o f  t he  b roke r  l oca ted

ou ts i de  t he  S ta te ,  40  pe rcen t  o f  t he  commiss ion

in  t he  case  o f  s t ocks  and  50  pe rcen t  o f  t he

eommiss i -on  1n  the  case  o f  bonds  and  eommod l t i es
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sha l1  be  aL loca ted  t o

and lnc luded 1n gross

to  New York  S ta te .

the  Sta te  o f  New York

lncome a t t r lbu tab le

2.  I f  the order  or ig i -nates at  the New York State

p lace  o f  bus lness  and  i s  t ransml t ted  to  a

bona  f i de  es tab l l shed  o f f i ce  o f  t he  b roke r

fo r  execu t l on  on  an  exchange  loca ted  1n

ano the r  S ta te ,  50  pe rcen t  o f  t he  commiss lon

1n  t he  case  o f  s t ocks  and  50  pe rcen t  o f  t he

commiss ion  i n  t he  case  o f  bonds  and

commod i t i es  sha11  be  a l l oca ted  to  the  S ta te  o f  Neur

York  and  l nc luded  i n  g ross  l ncome a t t r l bu tab le

to  New York  S ta te .

19 .  The  r t schedu l -e  B "  a t tached  to  the  S ta temen t  o f  Aud l t

Changes  j -nc luded  d i rec t  and  i nd i rec t  expenses  a t t r l bu tab le  to

New York  sou rces .  The  d i rec t  expenses  i nc luded  a l l  o f  t he

actual  expenses lncurred by the New york of f i -ce i -nc lud i -ng

sa la r l es ,  r en t ,  t axes ,  dep rec la t i on ,  w i res ,  t i eke t s ,  f l oo r

b roke rage ,  o the r  b roke rage ,  c lea rance  eha rges  and  ma in tenance

cha rges .  A11  o f  t hese  expenses  we re  re f l ec ted  on  t he  books

o f  t he  pa r t ne rsh ip .

The  i nd i rec t  expenses  r ^ re re  a l l oca ted  on  the  bas i s  o f  a

pe rcen tage  o f  t o ta l  New York  i ncome d i v ided  by  the  to ta l  i neome

n f  1 - h o  n q n f n av r  v r r s  y a . r  t  r r c r s h i p .  T h e  p e r c e n t a g e  o f  s u c h  i n d i r e c t  e x p e n s e s

amounted  to  28 .597% fo r  L964 t  27 .BOe% fo r  1965 ;  30 .169% fo r  1966 ;

29 .639% fo r  1967 ;  29 . )182 / ,  fo r  1968  t  28 .6 t3% fo r  Lg6g  and  30 .033 / ,  fo r

I  0 7 n
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T2

CONCLUS]ONS OF LAW

A. That the fncome Tax Bureau is directed to recompute

taxes due on the basis of  the errors on audl t  as set  for th

F lnd ings  (15)  and  ( f6 ; ,  supra .

B. That al though the total  prof i ts made from the

underwri t ing,  d istr ibut lon and sale of  secur i t ies lnclude

both  underwr l t ing  pro f l t s  and secondary  p ro f i t s ,  the

underwri t ing prof i ts are separate and dist lnct  f rom the

secondary  p ro f i t s .  Each o f  the  pro f i t s  1s  requ l red  to

be a l loca ted  to  the  source  o f  such pro f i t s .  The source

of the pr imary and underwrl t ing prof l ts was the pr incipal  of f lce

of the managlng underwri ter  of  the underwrl t ing syndicate

and not the pr i -ncipal  of f ice of  the taxpayer or any of f ices

o f  the  taxpayer  where  the  shares  were  so1d.

C.  That  the  Income Tax  Bureau proper ly  a l loca ted

to New York aLr underwrl t lng or pr imary prof i ts received by

the taxpayer as a member of  an underwrl t ing syndicate

managed by a New York underwri t ing manager.

D.  That  the  ne t  bus iness  income o f  the  pe t i t loner

al Iocable to New York state was proper ly d.etermined pursuant

to  the  p rov ls lons  o f  subsec t ion  (b )  sec t ion  TOT o f  t l r -e

Tax  Law and 20  NYCRR 207.3  (P iper  Ja f f ray  and Hopwood y .

Sta te  fax  Cor t t t i ss : l on ,  42  AD Zd  381 ,  348  NyS 2d  242 .
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E .  Tha t  t he  a l l oca t l on  o f  commi -ss ion  l ncome on  l i s ted

secu r l t i - es  execu ted  on  the  exchanges  l oca ted  l n  New York

pu rsuan t  t o  2ONYCRR 207  .5 (c )  (1 )  and  (2 )  was  p rope r  and  no t

d iscr i -minatory or  arb i t rary .

F .  Tha t  t he  a l l oca t l on  o f  eommlss lons  on  ove r - the -coun te r

(unl is ted)  secur i - t ies eonsummated wi th in  the State of  New York

was  p rope r l y  a l l oca ted  50 f "  t o  New York  and  507"  to  the

p r i nc l pa l  o f f i ce  i - n  Nashv i l l e ,  Tennessee .

G,  Tha t  t he  a l l oca t i on  o f  expenses  a t t r i bu tab le  to

New York  sou rces  was  p rope r

H .  Tha t  t he  pe t i t i on  o f  J .  C .  B rad fo rd  &  Co .  i s

g ran ted  to  the  ex ten t  i nd . i ca ted  1n  Conc lus ion  (A )  sup ra

and  1s  i n  a l l  o the r  resnec ts  den ied .

DATED: Albany,  New York

February l, L977

STATE TAX COMMISSTON

ISSTONER

SSIO


