
STATE OF NEW YORK
STATE TAX COMMISSION

In the Iu lat ter  of  the Pet i t ion

O I

IVIAX and LUBA ABROTSKY
For  a  Redeterminat ion  o f  a  Def ic iency  or
*xBwirtigsnq*xfi x&ekermts*gtg&xsrxa Re f und
of Personal Income and Unincorporated
Taxes  under  Ar t i c le (s )  22  and.23  o f  the
Tax Law fo r  the  Year (q)  o r  Per iod(s l  tgZZ.

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

John llulyr , being duly sworn, deposes and says that

qfre is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 29th day of September , L977 , frhe served the within

Notice of Decision by (certified) mail upon IVtrax and Luba

Ahrotskv (ffmrffiO6ttfttki&qxqfe) the petitioner in the within proceeding,

by  enc los ing  a  L rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as forlows: l\fr. and Xfrs. lvlax Abrots]ry
7903 L55lh Avenue
Howard Beach, New York 7]-4L/+

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is rhe ({Sg151ffiek*ki51$

i l##P pet i t ioner herein and that the address set forth on said \^rrapper is the

last known address of the (UeeeeeeOrte6Olgre&xtb€) peririoner.

Sworn to before me th is

2911t daY of Septenrber

rA-  3 (2 /7  6)

, L9 77.



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Septombar 29, lYn
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

lb. s,nd !tre. ![er lbrotslv
n03 15tth Attntre
Homrd Beaob, Hor York lt4l,1

Dcar !h, and ldne, Ab:rotaEyl

Please take notice of the Deolel6n
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) W & 122 of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

commission can only be inst i tuted under Art ic le 78 of the civ i l

Pract ice Laws and Rules, and must be commenced in the Supreme

Court of the State of New York, Albany County, within 4 mnths
from the date of this notice.

Inquiries concerning the computation of tax due or refund aliowed in

aciordance with thls decision may be addressed to the Deputy

Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Joacrph Oryrf'ratY
$eartng Erenlncr

E tjltnF{-n'FeffirqgF$e

Taxing Bureau's Representat ive

(.6 /7 7)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

IVIAX and LUBA ABROTSICT

for  Redeterminat ion of  Def ic ienq or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
the  Year  L972-

DECISION

Pet i t ioners,  Max and Luba Abrotsky,  res id ing at  7903 155th

Avenue, Howard Beach, New York Ll4L4, have f i led a petit ion for

redetermination of deficiency or for refund of personal income and

unincorporated business taxes under  Ar t ic les 22 and 23 of  the Tax

Law for  the year  L972.  ( r ' i le  tvo.  L4L7L) .

A small claims hearing was held before Harry Huebsch, Hearing

Officer, dt the off ices of the State Tax Commission, T\lyo World Trade

Center ,  New York,  New York,  or l  Apr i l  26,  1977 at  2245 P.M. Pet i t ioner

Max Abrotsky appeared pro se and for his wife. The Income Tax Bureau

appeared by Peter  Crot ty ,  Esq.  (James Morr is ,  Esg. ,  o f  counsel ) .

ISSUES

I .  D id the act iv i t ies of  pet i t ioner  Max Abrotsky,  as an

insurance salesman, during the year L972 constitute the carrying

on of an unincorporated business?
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II.  What was the total amount of estimated tax paid by

pet i t ioners,  Max and Luba Abrotsky,  for  the year  L972?

FINDINGS OF FACT

1. Petit ioner Max Abrotsky was an insurance agent working

for columbian Mutual Life Insurance Company, hereafter referred

to as "Columbidrl", and its general agent, Safe-Way Agency, during

the  yea r  1972 .

2. Petit ioner worked under an employment contract for Columbian.

He was prov ided wi th  of f ice space,  te lephone serv ice,  secretar ia l

he lp and stat ionery at  no cost  to  h imsel f .  Pet i t ioner 's  on ly

expenses were outs ide expenses such as gasol ine,  to l ls  and park ing.

3.  Colunrb ian paid pet i t ioner  on a commiss ion basis .  I t  d id

not withhold taxes or social security from his compensation.

Columbian prov ided major  medica l ,  d isabi l i ty ,  acc ident  and l i fe

insurance at  no cost  to  pet i t ioner .

4.  Pet i t ioner  was under  the superv is ion of  h is  genera l  agent .

He spent most of the day at the off ice engaged in fol lowing up leads

by telephone and correspondence and fol lowing up on delinquent cl ients.

He then worked in the f ield when he completed his inside. work.

5.  Pet i t ioner  d id  not  mainta in an of f ice in  h is  home.  He had

no business telephone l isted in his name nor did he have his own

let terhead.  Pet i t ioner  d id  not  h i re  ass is tants .  Ninety-n ine percent

of  h is  to ta l  bus iness was p laced wi th  Columbian.
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6.  Pet i t ioners repor ted $1OO.OO est imated tax paid for

the year  L972.  The lncome Tax Bureau's  records showed $50.00

estimated tax paid. Petit ioners fai led to submit any substan-

t ia l  ev idence that  an amount  more than $50.00 had been paid.

CONCLUSIONS OF LAW

A. That  pet i t ioner  Max Abrotsky 's  act iv i t ies as an

insurance agent for Columbian Mutual Life Insurance Company

dur ing the year  L972 const i tu ted serv ices per formed as an

employee and his income therefrom was exempt from the imposition

of unincorporated business tax in accordance with the meaning and

intent of section 7O3 (b) of the Tax Law.

B. That petit ioners, Max and Luba Abrotsky, paid only

$50.00 of  the $100.00 c la imed as est imated tax paid for  the year

L972 .

C. That the Income Tax Bureau is hereby directed to reduce

the amount of the tax due shown on the Notice of Deficiency

i ssued  Februa ry  24 ,  L976  f rom $325 .58  to  $50 .00  p lus  any  i n te res t

that is legally owing.



D .

to the

den ied .

DATED:

That the petit ion

extent as shown in C

-4

of Max

above,

and Luba

and is

Abrotsky is

in al l  other

granted

respects

Albany, New York

September 29, 1977

4=&
COMMISSIONER

STATE TAX COMMISSION

COMMTSSIONER


