
STATE.OF NEW'YORK
STATE TAX COM},IISSION

In the l"latter of the Petit lon
:

o f

CHARLES L. A\ID CATHERINE A. BERGT,IAITN

For a Redeterminat ion of a Def ic iency or :
a Revislon of a Determination or a Refund

AFFIDAVIT OF MAILING

of Personal Income
Taxes under  Ar t icLe(9)  22 of the
Tax Law for the Year(s) s<fgxha6(x) :
1964 throueh L967.

State of New York
County of Albany

Bruce Batchelor

ahe is an employee of

age, and that on the

N o t i c e  o f  D e c i s i o n

rhe Deparrmenr'.:1::"::: "]u*".":",","::,:1""::":,
2BXh day of Februarv , L9 7 7, glre served the wlthin

by (cert i f ied) mail upon Charles L. and

Cathering A. t"Ifim*nutqeF*XtuS€) the petitioner ln the wlthln proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Mr. & Mrs. Charles L. Bergmann
80 Pine Street
New York, Nerr York 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exctusLve care and custody of

the Unlted States Postal Servlce withln the State of New York.

That deponent further says that the sald addressee is the (trS$doenxdaorre

xfuobe) petitioner herein and that the address set forth on said rf,rapper ls the

last known address of the (lexxsorutrt&re(nfufu) perltloner.

Srrorn to before me this

28th day of February ,  1977.

rA-3 (2176)

N/\. ,.,, Ro^,TtlrAr,



STATE OF NEVI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

JOHN L. and MARION B. CIILLEN

For a Redeterminat ion of a Def ic iency or
a Reviston of a Determinatton or a Refund
of Personal Income
Taxes under Art icle(x) 22

Sworn to before me thi.s

Zgfh day of February

rA-3 (2/76)

AFFIDAVIT OF },IAILING

of the
Tax Law for the Year(s) xrcD*tod$*
L964 throueh L967.

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and saye that

xhe is an empLoyee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 28th day of February , L977 , *te served the wlthin

Notice of Decision by (cert i f ied) mail upon John L. and Marion B.

Cullen (reqoqrmotrtlcnof) the petltloner ln the wlthin proceedlng,

by encl-oslng a true copy thereof ln a securely sealed postpaid wrapper addreseed

as fo l lows:  Mr.  & Mrs.  John L.  Cul len
c lo Shearson,  Hannni l l  & Co.
14 Wal l  St reet
New York, New York 10005

and by deposLttng same enclosed in a postpaid properly addressed wrapper tn a

(post off lce or off icial depository) under the exclusive care and custody of

the United States Postal Service wiEhin the State of New York.

That deponent further says that the sald addressee ie the {UeFrEg€[IaBm

f*xqt!e) petitioner herein and that the address set forth on said nrapper le the

last knom address of the (lg*xcgan**Xhlgcn&dtp) petltloner.

K*u..1\-ilci+-',,r,  L977 .



STATE OF NEW YORK
STATE TAX COM},IISSION

In  the Mat ter  of  the Pet i t ion
:

o f

WALTER W. FRIEND, JR. & DORIS F. FRIEND

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a Revision of a Deterrninat ion or a Refund

AFFIDAVIT OF MAILING

of Personal Income
Taxes under  Ar t ic le(a)  22 of  the
Tax Law for the Year(s) SXSPSIqC.(F} :
1964 through 1967.

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

Bhe is an employee of the Department of Taxat ion and Flnance, over 18 years of

agen and that on the l$yl lday of February ,  L977, *he served the wlthln

Not i ce  o f  Dec i s ion
and Doris F. Friend

(ggggq€f*f{€6d{31€& the petitioner ln the withln proceedlng'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo l lows:  Mr.  & Mrs.  Wal ter  l { .  Fr iend,  Jr .
80 Pine Street
New York, New York 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post off ice or off icial deposicory) under the exclusive care and custody of

the United States Postal Service wiEhin the State of New York.

Thar deponent further says that the sald addressee is the *f€eE*ffft&Q*ttrp

>g€xf<bre) petitioner herein and that the address set forth on saLd lrrapper is the

last knovm address of the (repl:exxoOmtNe(:ofxtre) petltloner.

by (cer t i f ied)  ma i l  upon Wal te r  W.  Fr iend,  J r .

Sworn to before me th is

28xh dar of February

rA*3 (2/76)

,  LY /7 ' Kr.u,,  6



STATE OF NEW YORK
STATE TAX COM},IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
CHARLES L. & CATHERINE A. BERGMANN,

i

JOHN L. & },IARION B. CIILLEN & WALTER W. JR.
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat , ion or  a Refund
of Personal Income
Taxes under Art icle (9) 22
Tax Law for the Year(s) *q:P*fig$&)
L964 throueh L957.

State of New York
County of Albany

Bruce Batchelor

ahe is an employee of

age, and that on the

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING
& DORIS F. FRIEND

of the

rhe Deparrment',:";::"::: "H""":",'""::;T"::':,
28th day of Februarv , L9 77, Qire served the within

by (cert i f ied) mai l  upon Jack Wong, CPA

of) the pet l t ioner ln the within proceedingt

in a securely sealed postpaid wrapper addressed

(representat ive

by enclosing a true copy thereof

as fol lows: Jack Wong, CPA
Oppenheim, Appel, Dixon & Co.
One New York Pl-aza
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(posr off ice or off ic ial  depository) under the exclusive care and custody of

the United Stat.es PosEal Service within the State of New York.

Thi i l :  deponent further says that the sald addressee is the (representat ive

of the) peLit ioner herein and that the address set forth on said r trapper is the

last known address of the (representat ive of the) pett t ioner.

Sworn to before me this

28th day of February

l ,

rA- 3 (217 6)

,  L977. (i,", ** t{,elft/-r4tt



SIATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU

orJo'nXl'r'11",2r,

Frbrnrary 38, 1977

A O O R E S S  Y O U R  R E P L Y  T O

TELEPHONE: r ' ' ' I43 7-  1?23

STATE TAX COMMISSION

r Itr. & ltrl* Chrrtrer L* Srrgmm
fiO ?tnr $un*t
ilor Yo'r*, llirr lort 1m05

Dmr l,tr* & lm, *rrsnrnrrl

Pl-ease take noLice of the ffiCIISIOffi
of  the State Tax Commission enclosed herewith.

Please take further notice that pursuant to

Section(S f90 of the Tax Lawr anY
proceeding in court to revieqt an adverse deci-
sion must be commenced within 4 Umf.&g
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund al-lorved in accordance with this
decision or concerning any other na,tgpt relative
hereto rnay be addressed to the u igned.  They

will be referred to the proper f

Enc .

cc :  Pet i t ioner 's  Rep

tug tsr
OffLcer

Taxing Bureau's Representat ive:

rA -1 .  12  ( t / 7  6 )



STATE TAX COMMISSION

STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N , Y .  1 2 2 2 7

Srbnrrrry lS, 1,97?

A D O R E S S  Y O U R  R E P L Y  T O

TELEPH'NE: tu t o4!l&I,Iljl-

r
Ittr* & !lrr, Jeha L. &ll*n
clo Slrmruffi, trmil,ll & eo.
1.4 Talt Strrct
ffcr XorL, tor Tort 1000t
Ibcr lfir, & t(n, Gr$lml
Please take notice of the mffigl$l{
of the State Tax Conunission enclosed herewith.

Please take further notice that pursuant to

Section(I) 6t0 of the Tax Law, anY
proceeding in court to reviest an adverse deci-
sion must be cornrnenced within 4 mnthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other rnatter rel 'at ive
hereto rnay be addressed to the undersigned. They
will be referred to the proper patty//f.og reply

Enc.

cc :  Pet i t ioner 's

Taxing Bureau's RePresentat ive:

rA-1 . .12  (L176)



STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

f;bw*y l8' f$t?

A O D R E S S  Y O U R  R E P L Y  T

TELEPHoNE: (5t.r.t$ ?- lltr3

STATE TAX COMMISSION

r
l,tr. * !frm. lhltrr 1{. Frtrnd, Jr.
80 Plnr Stnrt
ffiur ?or*, fiff Tor* 10003

Dmr lfi. & ltrl. Frlmdr
Ptease take notice of the nGCISIOil
of the State Tax Couunission encl"osed herewith.

?lease take further notice that pursuant to
Section(l) 6t0 of the Tax Law, anY
proceeding in court to revieet an adverse deci-
sion must be conunenced within 4 mthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undel"igned. They
wil l  be referred to the proper parPf,.for reply-

Enc.

cc :  Pet i t ioner 's

rl.ng Tu,
Of,floer

Taxing Bureaurs RePresentat ive:

rA -1 .  12  (L /7  6 )



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter Lhe Pet i t ion

CHAPJ,ES L. ANd CATHERINE A. BERGMANN

for a Redetermination of a Deficiency
or for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for the
Years L964 through L967.

In the Matter of the Petit ion

o f

JOIIN L. aNd I"IARION B. CULLMil

for a Redetermination of a Deficiency
or for Refund of Personal Income Tax
under ArtuicLe 22 of the Tax Law for the
Years L964 through L967.

In the Matter of the Petit ion

o f

WALTER W. FRIEND, JR. and DORIS F. FRIEIID

for a Redetermination of a Deficiency
or for Refund of Personal Income Tax
under Art:'cLe 22 of the Tax Law for the
Years L964 through L967.

o f

o f

DECISTON

DECISION

DECISION
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Charles L. and Catherine H. Bergimann, ,John L. and Marion B.

Cullen and Walter W, Friend, Jr, and Doris F. Friend each f i led

a petit ion under section 689 of the Tax Law for the redetermination

of  separate def ic ienc ies asser ted against  each for  personal  income

tax under Art icle 22 of the Tax Law for the years Lg64 through Lg67.

The deficiency asserted against Mr. and Mrs. Bergmann was

asser ted by not ice issued March 29,  L97L,  under  F i le  No.  7_73200154

and  i s  i n  t he  amoun t  o f  96 ,787 .00  p lus  i n te res t  o f  g1 ,509 .56  fo r

a  t o ta l  o f  $8 ,295 .56 .

The def ic iency asser ted against  Mr.  and Mrs.  cu l len was asser ted

by not ice issued March 29,  L97L,  under  F i le  No.  7-73o4o4L32 and

is  i n  t he  amoun t  o f  $4 ,65 I .00  p lus  i n te res t  o f  $1 ,029 .95  fo r  a

to ta l  o f  g5  , 726 .95 .

The deficiency against Mr. and Mrs. Friend was asserted by

not ice issued March 29,  L97L,  under  F i le  No.  732L66gL and is  in

the  amoun t  o f  $3 ,234 .30  p rus  i n te res t  o f  $678 .93  fo r  a  to ta l  o f

$3  , 9L3  . 23  .

A hearing was duly held on November 20, 1974, Elt the off ices

of the State Tax Commission, Two World Trade Center, New york,

New York, before Nigel G. Wright, Hearing Off icer.

The pet i t ioners were represented by Jack Wong,  C.p.A.  o f

oppenheim, Appel, Dixon & Co. The rncome Tax Bureau was represented
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by SauI Heckelman, Esq., appearing by Alexander Weiss, Esg. of

counsel .

The record of said hearing has been duly examined and con-

s idered.

ISSUE

The issue in this case is whether certain sums received by

petit ioners who are nonresidents were salaries subject to al loca-

tion between states according to the place of performance of the

workr ds al leged by petit ioners t ot whether such salaries were

first paid into a partnership so that the sums in question were

distr ibutions from a partnership subject to al location only

according to the books of the partnership, as al leged by the

Income Tax Bureau.

FTNDCNGS OF FACT

1.  Pet i t ioners were a l l  nonres idents of  New York.  Char les L.

Bergimann, John L. Cu1len and Walter W. Friend \^rere each general

par tners of  R.w.  Presspr ich c  Co, ,  a  par tnership engaged in  bus iness

as a securit ies broker and dealer.

2 .  R.W. Presspr ich e Co.  d id  bus iness both ins ide and outs ide

of New York State. Each nonresident partner accordingly reported

Lo New York only a port ion of his distr ibutable share of partner-

ship income as being derived from New york sources.
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3. Charles L. Bergmann, .Tohn L. Cullen and Wa1ter w. Eriend

were off icers and employees of a corporation, the R.W. Pressprich e

Co. ,  Inc. ,  and as such received sa lar ies f rom the corporat ion.

These salaries were reported by petit ioners on their tax returns

as being only in part from New York sources.

4. Mr. Bergmann, Mr. Cullen and Mr. Friend \^tere covered as

employees for unemplolzment insurance and the salaries were subject

to withholding for social security and income taxes.

5. The salaries here in suestion were not included in the

income of the partnership for Federal income tax purposes.

6. The deficiency here in issue attr ibutes ttre salaries to

the partnership and thereby increases the distr ibutable share of

each partner. Such increased distr ibutable share as al located to

New York by the partnership's al location ratio results in increased

income allocated to New York.

CONCLUSIONS OF LAW

The salaries here in question are not attr ibutable to the

partnership for purposes of the personal income tax.

The deficiency against petit ioner, Mr. Bergrmann, is recomputed

to be $4,42L.00 p lus in terest  to  the date of  the def ic iency of

$1 ,025 .76  f o r  a  t o ta l  o f  $5 ,446 .76 .

The def ic iency against  pet i t ioner ,  Mr.  Cu11en,  is  recomputed



5

t o  be  $2 ,818 .00  p lus  i n te res t  t o  t he  da te  o f  de f i c i ency  o f  $659 .76

fo r  a  t o ta l  o f  $3 ,477 .76 .

l lhe deficiency against petit ioner, Mr. Friend, is recomputed

to  be  S3 ,010 .30  p lus  i n te res t  t o  t he  da te  o f  de f i c i ency  o f  $7O7.56

fo r  a  t o ta l  o f  $3 ,717 .86 .

Such Bums are due together with

be computed under section 684 of the

DATED: Albany, New York

February 28,  L977

such further interest as shall

Tax Law.

STATE TAX COMMISSION

huru* lCrr-^-^-
COMMISSIONER
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STATE TAX COMMISSION

r

ffi
STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

February 28, L977

A D D R E S S  Y O U R  R E P L Y  T O

TELEPH.NE: ts t8t45 7 -  L7 23

Mr. & Mrs. Charles L. Bergmann
80 Pine Street
New York, New York 10005

Dear Mr. & Mrs. Bergmann:

Pl-ease take not ice of the DECISION
of the State Tax Commission enctosed herewith.

Pl"ease take further notice that Pursuant to

Sect ion(X) 690 of the Tax Law' anY
proceeding in court to reviers an adverse deci-

sion must be commenced within 4 months
from the date of this not ice.

Inquiries concerning the computation of

due or refund allor.red in accordance with

decis ion or  concerning any other  mat ter

tax
this

relat ive
hereto rnav be addressed to the undersi , They
wil-1 be referred to the proper l y .

. Coburn
Enc.

cc :  Pet i t ioner rs

Supervising Tax
H.earing Off icer

Representat ive:

Taxing Bureau's Representat ive:

rA -1 .12  (L |76 )
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STATE OF NEl{ YORK

STATE rA'( COSOfiSSION

In thc .l{att.r of th6 PotltLon

of

CBRLES L,. end CAT8ERXHE A. BAnglhHS

for a Redatsrnlnstlon of a Drflclo$cy
or for Rsfund of P.rsonal Incomc Tlx
undgr ArtLclc 22 ot, tbc lax Law for thc
Yeart 1964 through 1967.

In thc ltattcr of the Pctitlon

of

itOEN f.. and lllRtON B. CIII.,LN

for a RedetcrmlnatLon of a Deflclrndr
or for Rcfund of Prrsonal fncomo Tux
undcr Artlele 22 of thc Tax Law for thc
Yqlrs 1964 through 196?.

In ths Mattcr of thc Pqtltlon

of

mLrEn w. FRIEmI dlR. and DOBIS F. FRIIilID

for a Rodctrrml.natj.on of e Oeflctrrtcy
or f,or Rcfund of Pcrronal Incomo Tax
undcr Artlclc 22 oC thc fax Law for thc
Yerr! 1964 tbrough 1967.

DECISIo[T

DECISIOT

DECTSTOU

*
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c'hrrltr L. tnd cttharina 8, Bcrgrnrnn, John tr. and ttarlon Br

Cullen and walt.r w. Frirnd. itt. and lrorl. F. lrhnd caeh ftl.d

s Fetltton undor rctlon.6g9 o! tlro Tax Lar tor the rcdctrrnLnrtton

of &paratc dcfLelrnelcr errrrtrd egelnrt mch lor gcronrl tnconr

tex undcr lrtlch 22 at, tlre Tax &aw for tlrr lnan 1964 throrrgb 196?.

tlht drftclrncy arerrtcd agatnet Hr, and $rr. B.rgmrnn rrr

arrrted by notLcc Lmucd tlarch 29, 1971, undtr Fl.Ir Ho, ?-Z32OO13{

and lt ln the arcunt of, E6I787.OO plut lnturrt of, S1.508.56 for

a total of $81295.56.

llhr drf,lcloncy afr.atid egaLnrt llr. and ilrr. Csllcn rar atlrrtrd

by notico Lrrucd ilareh 29, 1971, under Flle Xo. ?-ZgO4g{132 enl

lr ln thc anount of $41631.OO plur Lnt.r..t o! $lr07g,.95 fAL I

to tc l  o f  $5.726.95.

thc dcflcleney agaLnrt t|r. and lln. rrknd rrt rl.crtrd by

notLec lrsued ltarch 29r l9zl, undcr Ftlo fo. zt2l669l anit lr ln

tlrr amount of, 931234.30 plur lntrnrt of SG?9.93 lor a total of

$3,913.23.

A hoarlngr var duly hdd on tovGbtr 2O, lg7{, at thc of,llao

o! tltl Statr tfex Comlaalon, ltro tbrld Tradr Clntorr tra yorkr

Ur York, blforr Nlgcl G. nrlght, Urerlng Otflcrr.

lfhr petttloncn rnrttr rapr{rrintrd by ilack llotrgr C.p.l. ot

opprnheln, tppclr Dlxon & Co. lrho Incmc Tax Bur.ru wlr r.praraBtad

#
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by Saul Hcekclmanr Blq.r rppctrtnE by Alaxandar t{alrrl Srgr ol

eountel.

llhc rceord of eald bcarlng hEa brrn duly e*anrlned end aon-

lLdcrsd.

IgSUE

ldho leauc ln tbtr cuG tr whctlrcr certaln rurne recctvrd by

pctttlonora who ara nonrorLdcnte tfir. ralarLoa nrbJcct to allooa-

tLon bctrvecn gtater aecordlng to tha placc of lrrtomanca of tlrr

work, ae allaged by lrtttlon.trD, or whrthcr .ueh ralarLo r.to

firct pald Lnto a Srartncnhlp ro tlrat thr nrmr in qucrtlon rrrc

dLrtrlJrutLonr f,rom i partncnhtp rubJcct to altoeation only

accordLng to t}rr bookt of thc partncrrhLp, ar allcgrrd by thr

Ineonc Tax Burctu.

rrNDsFs qs r4(4

1. PetltLoncr! r.rc all nonrarldnntr of tlcr York. Charlcl !.

BcrEiuannr ilohn L. Culhn and Walter tf. rtl.nd raro raah grnrnl

partncaf of, R.If . Pror.prich a Co., a putnanhlp cngagcd ln burlnrrr

rr t mcurltLet brokcr and dmlor.

2. R.Wr Prurprl€h & Co. dld hrtn tt bottr lnrLdr and outrldr

of ttcu York gtatc. Each nonnrldcnt plrtn.r rceordlngly rrportrd

to Nilt York only a portlon of htr dtatrtbutabk rharc of prrtnc-

rhtp Lncmc er bct ng drrtvd trom fctr York loutr€ar.
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3. Charlcl I,. Errgmrnnr John L. Cullcn and l{altar ff. trtand

rcrr of,fLorrr and uployrrr of a cortorattotrr tlra R.lf. Prcrrprleh &

€o. r Inct r lrd ot ru6b raerlvod ralarlcr f,rm thc corgnratlon.

Thut lalarlu rrn rctrnrtd by p*ttloncn on thd.r tr:r rtturnl

er bclng only ln pert frm grr york toutrear.

4. l.ir. BargBrnn. tlr. Cullcn and tlr. FrLcnd var. coytrac tr

Gpfolzi.r lor unrqrlolmrnt Lnrurrner and tlrr relrslrr sora tubraot

to rttJrholdlng tor roclel trcurlty and {noomr a"*rl i*_.*_ \.
5. ilhc rahrLlr hrrr ln quoatlon mrl not trelu{A tn ttrr "'.'

l,ncmd o! thr prrtnonblp for Fcdcral lncor ter lnrp,otrr.

6. rtrr dcttclrncy hrrc ln Lrrur att*tbuta. Ur. eelulrr to

ttrr lurtnlnhtp and thrmby lners;.r ttrr dirtrtbutaUh rharr 6G

.rch prrtn.r. Such Lnenarrd dtrtrLbutabh rhrr. e* alloeetrd to r

Urr york by thr pratnaarhlp'r ellocatlon retLo ruultr Ln Lmnartd

lmonr allocatrd to Nar York.

copeLusxqtq oF llf,r

llho talrrLor brm ln qucrtlon arc not ettrtbutablc to thc

prrtnatrhlp for purpoecr ol thc llcnonrl Lnconc trx.

Srr drltelcncy agrl.nrt pctl.tLonrrr !|r. Btrgnann' 1l rtcolutrd

to bt S4.421.0O plur lntccrt to thr datr of thc dctlclcrcyr ot

s1r015.76 for a totel 0! $514{6.75.

?ttlr dcflcl.rncy rgel.nrt prtttlonGr t|rr Ctrllcnr 1r r.eorynrtd

* , tF



. a . a

to be 92191.8.O0 plur lntrrcrt

lor a tot l  of S31477.76.

thc detr of drf,tcirnaY o! 9659.76

5

to

ihc drltctrncy agelnrt llrtttlon t, t8. trrlrtrd, 1r rcconrtrd

to b. S3,OIO.3O plut Lntrrcrt to tbc datc ol drticltrcy of $707.56

lor a total o! $31717.86.

SuSh iturr arr duc togrthrr ytttr ruch iurt*rrr lntrnt er rhall

br cmputcd undc nctlon 684 ol tlrr fax Law.

DIT@r Albanyr trry York

February  28 ,  Lg77

s[lrB rll( colousstG

cororrS8ronn
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

February 28, L977

A D O R E S S  Y O U R  R E P L Y  T O

TELEpH9NE:  $ f t t457 -L7  23

r
Mr.  &  Mrs .  Wal te r  W.  Fr iend,  J r .
80 Pine Street
New York, New York 10005

Dear Mr.  & Mrs.  Fr iend:

Please take not ice of the DECISIoN
of the State Tax Commission enclosed herewith.

PLease take further notice that pursuant to
Sect ion(x) 690 of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be cornmenced within 4 months
from the date of this not ice.

Inquiries concerning the computation of
due or refund alloured in accordance with
decis ion or  concerning any other  rnat te
hereto rnay be addressed to the unde
will be referred ro the proper

Enc. '/ 96pervising Tax'  
Hear ine Off icer

t a t i v e :  
-

Peti t ionerrs Repres

Taxing Bureauts Representat ive:

tax
this

relat ive
. They

rA -1 .12  (L l 7  6 )



STATE

STATE

OF NEW YORK

TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

CHARLES L. ANd CATHERINE A. BERGMANN

for  a  Redeterminat ion  o f  a  Def ic iency
or  fo r  Refund o f  Persona l  Income Tax
under  Ar t i c le  22  o f  the  Tax  Law fo r  the

Y e a r s  1 9 6 4  t h r g u g h  1 9 6 7 .

In  the  Mat te r  o f  the  Pet i t ion

o f

JOIiN L. and MARION B. CULLEN

for  a  Redeterminat ion  o f  a  Def ic iency
or for Refund of Personal Incorne Tax
under  Ar t i c le  22  o f  the  Tax  Law fo r  the
Y e a r s  1 9 6 4  t h r o u q h  1 9 6 7 .

In  the  MaLter the Pet i t ion

I^IALTER W- FRIEND, JR. and DORIS F. FRIEND

for  a  Redeterminat ion  o f  a  Def ic iency
or for Refund of Personal Income Tax
under  Ar t i c le  22  o f  the  Tax  Law fo r  the
Years  L964 th rouqh L967.

o f

o f

DECISION

DECISION

DECISION
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Charl-es L. and Catherine H. Bergrmann, .Tohn L. and Marion B.

Cul1en and Wal ter  w,  Fr iend,  i l r .  and Dor is  F.  Fr iend each f i led

a petit ion under section 689 of the Tax Law for the redetermination

of  separate def ic ienc ies asser ted against  each for  personal  income

tax under Art icle 22 of the Tax Law for the years Lg64 through Lg67.

The def ic iency asser ted against  Mr.  and Mrs.  Bergrmann was

asser ted by not ice issued March 29,  Ig7L,  uhder  F i Ie  No.  7-732OOIS4

and  i s  i n  t he  amoun t  o f  $6 , l g l . 00  p lus  i n te res t  o f  $1 ,508 .56  fo r

a  t o ta l  o f  58 ,295 .56

The def ic iency asser ted against  Mr.  and Mrs.  cu l len was asser tec l

by not ice issued March 29,  Lg7L,  under  I " i le  No.  7-73O4O4L32 and

is  i n  t he  amoun t  o f  $4 ,65L .00  p lus  i n te res t  o f  $1 ,079 .95  fo r  a

to ta l  o f  $5 ,726 .95 .

Thede f i c i ency .9u i , , J t u ' . and 'Mrs .F r i endwasasse r tedby

not ice issued March 29,  Ig7L,  under  F i le  No.  732L66gL and is  in
:

t he  amoun t  o f  $3 ,234 .30  p rus  i n te res t  o f  g678 .93  fo r  a  to ta r  o f  :

$3 ,913 .23 .

A hear ing was duty  held on November 20,  Lg74,  dt  the of f ices

of the State Tax Commission, T\^ro World Trade Center, Nev/ york,

New York,  before Nigel  G.  Wr ight ,  Hear ing Of f icer .

The petit ioners were represented by ,Jack wongr c.p.A . ot

oppenheim, Apper, Dixon & co. The rncome Tax Bureau was represented



by SauI  Heckelman,

counse l .

The record of

s ide red .

3 -

Esq. ,  appear ing by A l e x a n d e r  W e i s s ,  E s q .  o f

said hear ing has been duly examined and con-

ISSUE

The issue in this case is whether certain sums received by

pet i t ioners who are nonres idents were sa lar ies subject  to  a l loca-

t ion between states according to the place of performance of the

workr Ers al leged by petit . ionersr or whether such salaries were

first paid into a partnership so that the sums in question were

dis t r ibut ions f rom a par tnership subject  to  a l locat ion onry

according to the books of the partnershipr ds al leged by the

Income Tax Bureau.

tt*n*r otjo"q .

1.  Pet i t ioners were aI I  nonres idents of  New'York.  Char les L.

Bergmann, John L. cul len and walter w. Friend were each general

par tners of  R.w.  presspr ich a Co.  e a par tnership engaged in  bus iness

as a secur i t ies broker  and dealer .

2 .  R.W. Presspr ich a Co,  d id  bus iness both ins ide and outs ide

of New York State. Each nonresident partner accordingly reported

to New York only a port ion of his distr ibutable share of partner-

ship income as being derived from New york sources.



4 -

3.  Char les L.  Bergrmann,  John L.  Cul len and Wal ter  W. Fr iend

were of f icers and employees of  a  corporat ion,  the R.W. Presspr ich a

Co . ,  I nc . ,  and  as  such  rece i ved  sa la r i es  f rom the  co rpo ra t i on .

These sa lar ies were repor ted.  by pet i t ioners on the i r  tax returns

as being only in part from New York sources.

4.  Mr.  Bergmann,  Mr.  Cul len and I { r .  Fr iend were covered as

employees for unemployment insurance and the salaries were subject

to  wi thhold ing for  soc ia l  secur i ty  and income taxes,

5.  The sa lar ies here in  cruest ion were not  inc luded in  the

income of the partnership for Federal income tax purposes.

6.  The def ic iencv here in  issue at t r ibutes the sa lar ies to

the partnership and thereby increases the distr ibutable share of

each par tner .  Such increased d is t r ibutable share as a l located to

New York by the par tnership 's  a l locat ion rat io  resul ts  in  increased

income allocated to New York.

CONCLUSIONS OF LAINI

The salar ies here in  quest ion are not  a t t r ibutable to  the

partnership for purposes of the personal income tax.

The def ic iency against  pet i t ioner ,  M. .  Bergmann,  is  recomputed

to be $4,1121.00 p lus in terest  to  the date of  the def ic iency of

$1 ,025 .76  f o r  a  t o ta l  o f  $5 ,446 .76 .

The c le f ic iency against  pet i t ioner ,  Mr.  Cul len,  is  recomputed



to  be

for  a

) -

$2 ,818 .00  p lus  i n te res t  ' t o  t he  da te  o f  de f i c i enc l r  o f  $659 .76

to ta l  o f  $3 ,477  . 76 .

The def ic iency against  pet i t ioner ,  Mr,  Fr iend,  is  recomputed

to  be  $3 ,010 .30  p l us  i n t e res t  t o  t he  da te  o f  de f i c i ency  o f  $707 .56

fo r  a  t o ta l  o f  $3 ,717 .86 .

Such siums are due Locrether with such further interest as shall

be computed under section 684 of the Tax Law.

DATED: Albany, New York

Februarv 28.  T977

STATE Tru( COMMTSSTON

hurm. lC-r'*., -
COMMISSIONER

PRESIDENT
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srATE or unw ioo
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

&"fi ikiS*"-e.leff f, Efr *I*fr CteR'ft -""$HHmil?"5*l'
& DORIS F. FRIEND

AFFIDAVIT OF MAILING

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal Income
Taxes under Art icLe(sr) 22 of the
Tax Law for the Year(s) Ec<*prbd(*)
L964 throueh L967.

State of New York
County of Albany

Bruce Batchelor , bei-ng duly sworn, deposes and says that

xhe is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 18th day of March ,  L977, s&re served the wlthin

Not ice of  Decis ion by (cert i f ied) mail upon John L. and Marion B.

Cul1en (reenpxmd€*fxsr>d) the petitioner in the within proceeding,

by enclos ing a t rue copy thereof  ln  a securel .y  sealed postpald wrapper addressed

as fol lows: Mr.  & Mrs.  John L.  Cul_1en
c/o Oppenheim & Co.
1 New York PLaza
New York, NY 10004

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the Unlted States Postal .  Service within the State of New York.

That deponent further says that the said addressee ls the (nfregent*dxe

***fo1) petitioner herein and that the address set forth on said lrrapper le the

last known address of the (trrySargefE$!fit{*x68>tnts) perltLoner.

Sworn to before me this

l8 thday  o f  March  ,  L977,

rA-3 (2176)
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STATE TAX COMMISSION

r

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

February 28, L977

RE}4AILED:

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: ts ' r ; ,  457 -  L7 23

March lB ,  L977

Mr. & Mrs.  John L.  Cu11en
c/o Shearson, Hammil l  & Co.
14 Wal l  SEreet
New York, New York 10005

Dear Mr.  & Mrs.  Cul len:
Pl-ease take not ice of the DECISIgN
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion($ 690 of the Tax Law, anY
proceeding in court to reviett an adverse deci-
sion must be comrnenced within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allor^red in accordance with this
decisLon or concerning any other matter reLative

to the unde ned. Theyhereto rnay be addressed
will be referred to the Proper Pa

Coburn
Enc.

cc :  ?e t i t ioner rs

Taxing Bureauts Representet ive:

TA-1 .12 ( L / 7 6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

CIARLES L. and CATHERINE A. BERGMANN

for  a Redeterminat ion of  a  Def ic iency
or  for  Refund of  Personal  Income Tax
under ArLicLe 22 of the ?ax Law for the
Years L964 throuqh 1967.

In  the  Mat te r  o f  the  Pet i t ion

o f

JO}IN L. and MARION B. CULLEN

for  a  Redeterminat ion  o f  a  Def ic iency
or for Refund of Personal Incorne Tax
under  Ar t i c l -e  22  o f  the  Tax  Law fo r  the
Years  L964 th rouqh L967.

In  the  Mat te r  o f  the  Pet i t ion

o f

WALTER W.  FRIEND,  JR.  and DORIS F .  FRIEND

for  a  Redeterminat ion  o f  a  Def ic iency
or for Refund of Personal Income Tax
under  Ar t i c le  22  o f  the  Tax  Law fo r  the
Years  1964 th rouqh L967.

DECISION

DECISION

DECISION
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char les L.  and cather ine H.  Bergmann,  John L.  and Mar ion B.

Cul len and Wal ter  W, Fr iend,  Jr .  and Dor is  F.  Fr iend each f i led

a petit ion under section 689 of the Tax Law for the redetermination

of  separate def ic ienc ies asser ted against  each for  personal  income

tax under Art icle 22 of the Tax Law for the years Lg64 through Lg67.

The deficiency asserted against Mr, and Mrs. Bergmann \^ras

asser ted by not ice issued March 29,  L97L,  under  F i le  No.  7-73200154

and  i s  i n  t he  amoun t  o f  g6 ,787 .00  p lus  i n te res t  o f  9 l , 50g .56  fo r

a  t o ta l  o f  $8 ,295 .56 .

The def ic iency asser ted against  Mr.  and Mrs.  Cul len was asser tec l

by not ice issued March 29,  Lg7L,  under  F i le  No.  7-73O4O4I32 and

is  i n  t he  amoun t  o f  $4 ,651 .00  p lus  i n te res t ,  o f  $ I ,079 .95  f6 r  a

to ta l  o f  $5 ,726 .g5 .

The deficiency .g"irrJt Mr. and Mrs. Friend was asserted by

.not ice issued March 29,  L97Lr  urder  F i Ie  No.  732L66gL and is  in

the  amoun t  o f  $3 ,234 ,30  p rus  i n te res t  o f  9678 .93  fo r  a  to ta l  o f

$3 ,  913 .2  3 .

A hear ing was duly  held on November 20,  Lg74r  dt  the of f ices

of the state Tax commission, r lr iro world Trade center, New york,

New York, before Nigel G. Wright, Hearing Off icer.

The pet i t ioners were represented by Jack wong,  c .p.A.  o f

oppenheim, Appel, Dixon & co. The rncome Tax Bureau was represented



by SauI Heckelman,

counse l .

3 -

Esq. ,  appear ing by Alexander  Weiss,  Esq.  o f

The record of said hearing has been duly examined and con-

s ide red .

rSSUE

The issue in this case is whether certain sums received by

pet i t ioners who are nonres idents were sa lar ies subject  to  a l loca-

t ion between states according to the place of performance of the

workr EtS al leged by petit ionersr or whether such salaries were

first paid into a partnership so that the sums in question were

dis t r ibut ions f rom a par tnership subject  to  ar locat ion only

according to the books of the partnershipr ds al leged by the

Income Tax Bureau.

ulr*n*n, oF FAcr

1.  Pet i t ioners were a l l  nonres idents of  New york.  Char les L.

Bergmann, John L. Cullen and walter w. Friend were each general

par tners of  R.W. presspr ich a Co. ,  a  par tnership engaged in  bus iness

as a secur i t ies broker  and dealer .

2 .  R- .W. Presspr ich a Co.  d id  bus iness both ins ide

of New York state. Each nonresident partner accordingly

to New York only a port ion of his distr ibutable share of

ship incone as being derived from New york sources.

and outside

reported

partner-
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3.  Char les L.  Bergrnann,  John L.  Cul len and Wat ter  W. Fr iend

were of f icers and employees of  a  corporat ion,  the R.w.  Presspr ich e

Co . ,  I nc . ,  and  as  such  rece i ved  sa la r i es  f rom the  co rpo ra t i on .

These sa lar ies were repor ted.  by pet i t ioners on the i r  tax returns

as being only  in  par t  f rom New York sources.

4.  Mr.  Bergrmann,  Mr.  Cul len and I { r .  Fr iend were covered as

employees for unemployment insurance and the salaries were subject

to  wi thhold ing for  soc ia l  secur i ty  and income taxes.

5.  The sa lar ies here in  quest ion were not  inc luded in  the

income of the partnership for Federal income tax purposes.

6.  The def ic iencv here in  issue at t r ibutes the sa lar ies to

the par tnership and thereby increases the d is t r ibutable share of

each par tner .  Such increased d is t r ibutable share as a l located to

New York by the par tnershrp 's  a l locat ion rat io  resul ts  in  increased

income allocated to New York.

CONCLUSIONS OF LAW

The salar ies here in  quest ion are not  a t t r ibutable to  the

par tnership for  purposes of  the personal  income tax.

The def ic iency against  pet i t ioner ,  Mr.  Bergrmann,  is  recomputed

to  be  $4 ,42 I .00  p lus  i n te res t  t o  t he  da te  o f  t he  de f i c i ency  o f

$1 ,025 .76  f o r  a  t o ta l  o f  $5 ,446 .76 .

The c le f ic iency against  pet i t ioner ,  Mr.  Cu1len,  is  recomputed



to  be  $2 ,8 I8 .00  p lus  in te res t

fo r  a  to ta l  o f  $3 ,477 .76 .

DATED: Albany, New York

February 28, L977

t r -

'bo the date of  def ic iencv of  $659.76

STATE TA)( COMMISSION

The def ic iency against  pet i t ioner ,  Mr.  Fr iend,  is  recomputed

Lo  be  $3 ,010 .30  p lus  i n te res t  t o  t he  da te  o f  de f i c i ency  o f  $7O7.56

fo r  a  t o ta l  o f  S3 ,717 .86 .

Such sums are due toqether with such further interest as shall

be computed under  sect ion 684 of  the Tax Law.

PRESIDENT

COMMISSIONER




