
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
ESTATE OF MORTON BERNSTEIN

AND BERTHA BERNSTEIN
For a Redeterminat ion of a Def ic iency or
a Revtsion of a Determinat lon or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic lef t |  22 of the
Tax Law for the Year(s) xx>deois*Gi

1 9 5 9  a n d  L 9 7 O

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

>trhe is an empl"oyee of the Department of Taxation and Finance, over 18 years of

age, and thaE on ghs 14th day of Apri l  ,  Lg 77, She served the wlthln

Not i ce  o f  Dec i s ion by (cert i f ied) mai l  upon Bertha Bernstein

6anfxeacm*atdmexadi the petitioner ln the within proceedlng,

encl-osing a true copy thereof in a securely seaLed postpaid wrapper addreseed

Mrs .  Ber tha  Berns te in
to IJ .ows:

Beverly Wilshire l lotel
Beverly Hi l l -s,  CA

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United Stat,es Postal  Service wiLhln the State of New York.

That deponent further says that the sald addregaee ls the (remnEoOc*iw<

of the) pet i t loner herein and that the address set forth on sald wrapper is the

last known address of the (xeOoexcoOdNer>oe<lb€) petltioner.

by

a s

Sworn to before me this

14 th  day  o f  Apr i l  ,  Ig  77

rA-3 (2/76)

{tw*Kff1"trn, -
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STATE OF NET^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
ESTATE OF MORTON BERNSTEIN

AIID BERTHA BERNSTEIN
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under  Ar t i cLe( rQ 22 of the
Tax Law for the Year(s) @.ftxloib(x}

Lg6g  and  L97O

State of New York
County of Albany

Bruce Batchelor ,  being duly sworn, deposes and says that

xhe is an empLoyee of the Department of Taxat lon and Finance, over 18 years of

age, and that on the L4th day of April , L977 r>rstre senred the wlthin

Not ice  o f  Dec is ion  by  (cer t l f led)  ma l l  upon Es ta te  o f  Mor ton

Bernstein ($ape6$.'ffiexxlfiai:oE) rhe petirLoner ln the wirhln proceedlng,

by enclosing a true copy thereof in a securety seaLed postpald wrapper addreseed

Esta te  o f  Mor ton  Berns te in
as fol lows: e/o Harold Gross and Bernard shields

2340 South Eastern Avenue
Commerce City, Los Angeles Countyr CA

and by depositLng same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off tc ial  depository) under the exclusive care and custody of

the United States PostaI Servtce withln the State of New York.

Thai: deponent furLher says that the said addreasee ls the (eryrcoexXCuoe

x$ohe) pet i t ioner hereln and that the address set forth on said wrapper is the

last knswn address of the {inexc$cr*niinaocnftSe) petitioner.

Sworn t.o before me thls

14 th  day  o f  Apr i l  ,  L977.

AFFIDAVIT OF MAILING

rA-3 (2/76)



STATE OF NEW YORK
STATE TAx COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f

ESTATE OF MORTON BERNSTEIN

AI{D BERTIA BERNSTEIN
For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Det ,erminat lon or  a Refund
of Personal fneome

AFFIDAVIT OF MAILING

Taxes under Art ic le(x) 22 of the
Tax Law for the Year (s) sir>Reriod(x*

1 q 6 g  a n d  1  q 7 O

State of New York
Count,y of AlbanY

Bruce Batchelor , being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxat lon and Flnance, over 18 years of

age, and that on tll.e L4th day of April , L97'l , Ihe served the wtEhln

Not i ce  o f  Dec i s ion by (cert i f ied) maiL upon peter Feilbogen, Esq.

(representat ive of)  the pet l t ioner ln the within proceeding,

enclosing a true copy thereof in a securely seated postpald rrrapper addressed

fo l lows:  Mr .  Peter  Fe i lbogen,  Esq.
4250 Hempstead Turnpike
Bethpage, New York LL7L4

and by deposit ing same enclosed in a postpaid properly addressed vrrapper ln a

(post of f ice or off ic ial  deposigory) under the exclusive care and custody of

the United States PostaI Service within the State of New York.

That,  deponent further says that the said addressee is the (representat ive

of the) pet i" t loner herein and that the address set forth on said l rrapper is the

last knonm address of the (representat ive of the) pet i t loner.

by

a s

S\^rorn to

I'4th day

before

o f

me thls

Apri l

rA-  3 (2 /7  6)

,  L977,



STATE TAX COMMISSION

STATE OF NEW YORK

OEPINTMENT OF TAXATION AND"FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lprtl 14, f9?7

A D D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 I 8 } {f?-171t

r llrr " mrthr f,rrnrtrfn
lrtrrrly ilLlrhlrc &tr1
tcwrly Blllrr er

Drrr !tr!. httrtrlnr

?Lease take notice of .E1-r. Ecotrloa

of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion(S 6?0 of the Tax Law, any
proceeding in court to review an 4dversg deci-
sion must be commenced within { mthr

from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allotred in accordance with this
decision or concerning any other rnatter relative
hereto nnay be addressed to the undersigned. They
will be referred to the proper patty jor reply.

rvi.trg ltlr

Ve

Enc.

c c :
ITrrlng Offlcrr

Peti t ioner t  s Representat ive :

Taxing Bureau's Representat ive:

rA-L . r2  (L /76)



ffi
STATE OF NEW YORK

orplnrMENT oF Tllt,lrr6N AND'FINANcE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

April 14, L977

STATE TAX COMMISSION

r

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE:,u. , ry457*172 3

Eatate of ltorton Bernatei.n
e/o wara].d crose and Bernard thlelda
?340 South Eaetarn Avsnue
Cmmerce City, Ipa Angclee Countyr Ce

Gentlmen I
Please take not ice of the Deal.aion
of the State Tax Conunission enclosed herer'rith.

Please take further notice that pursuant to

Sect ion(g) 690 of the Tax Law, anY
proceeding in court to revieqt an adverse deci-

sion must be commenced within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund al-towed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned. They
will be referred to the proper party for reply.

Enc .

cc :  Pet i t ioner rs

Very trtrly Yours'

Paul B. Coburn
Srrperviatng Tax
Hearing Offteer

Representat ive:

Taxing Bureau's Representat ive:

rA -1 .  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISS]ON

In the }vtratter of the petition

of

ESTATE OF MORTON BERNSTEIN
XND BERTHA BERNSTEIN

for Redetermination of a Defici-ency or
for Refi:nd of Personal Income Taxes i:nder
Article 22 of the Tax Law for the years 1959
and 1970

DECISION

Bertha Bernstein, residing at the Beverly Vt/ilshire Hotel, Beverly

Hi11s, Californi.a, and Harold Gross and Bernard Shields, Co-Executors of

the Estate of ltlorton Bernstein (deceased), of 2340 South Eastern Avenue,

commerce city, Los angeles county, cal.ifornia, filed a petition for

refi:nd of personal income taxes under Article 22 of the Tax Law for the

years 1969 and a970. (r i te Uo. VO7r.

A formal hearing was held at the offices of the state Tax

commission, Two world rrad.e center, New york, New york, before

Solomon Sies, Hearing Off icer,  on Octobey A9, L976 at 2:OO p.M.

The petitioners appeared by peter Feilbogen, Esq. The rncome Tax

Bureau appeared by Peter crotty,  Esq. (Harr is si t r in,  Esq.,  of  counsel) .

ISSUES

I. Whether

State of New York

or not the petitioners were domiciliaries of the

in 1969 and 1970.



II. Whether the

abode within the State

- 2 -

taxpayers maj-ntained a permalent place of

of New York in 1969 and. I97O.

FINDINGS OF FACT

1. Morton and Bertha Bernstein filed a New york State

resident combined i.ncome tax return for the year L969.

2. Morton and Bertha Bernstein filed a nonresident New

York State tax retr:rn,for 1960 showing an overpayment of $16166/+.00,

an indicated on the return that such amount was to be refunded.

0n January 31 7973, the Department issued a statement of Refu:rd

Adjustment for the year L97O, allowing a partial refund in the

amonnt of $8r 360.22, and disatlowing $8,303.78 of the refr:nd

claimed for said year.

3. On Jr:rre 6, 1972, the taxpayers filed a clajm for refr:nd.

in the amount of $53t5o8.70 for the year 1969, on the groirnd that

they were nonresidents in that year and that t]ne 1969 resident

return was filed j.n error. On February 25, I97/+, the Department

deni-ed the claim for refr:nd for the year L969.

/r. 0n July 8, 1975, a petition was filed pursuant to section

689(c) of the Tax Law for refund of personal income taxes for the

years 1969 and 1970.

5. Morton Bernstei-n and Bertha Bernstein were both in

New York city. rn L950, It[r. and ]vlrs. IVlorton Bernstein leased an

apartment at 923 Fifth Avenue, New York, New York for a three

t r o l r  * a r m



' a

- ) -

They furnished this apartment and made certain changes in the basic

construction. The lease of the apartment \iuas renewed every three

years.

6. Morton Bernstein was Chairman of the Board of National

Silver Industries, Inc. and executive officer of F. B. Rogers

Company, fnc., a subsidiary of National Silver. National Silver

maintained its corporate headquarters at 24I Fi-fiJn Avenue,

New York, New York, and its Western Division Headquarters in Los

Angeles, California. F. B. Rogers Silver Company, Inc. had

offices in l\flassachusetts. In corurection with his employment,

It[r. Bernstein was required to travel outside the United States

where National Silver had offices, i.e., Tok;ro, Japan, lr/tradrid, Spain,

r'-' 'r ̂ -^ r+ ̂  a -- o--.ri.ch, Switzerland . IVIrs . Bernstein accompanied herr v u l @ I t  L U A L J T  A U

husband on his travels abroad.

7. I\fr. and l\llrs. Bernstei-n maintained an apartment in Tokyo,

Japan prior to 1968. In April L968, they leased an apartment in Mllan,

Italy, whi-ch they furnished elaborately. The lease on this apartment

was renewed irntil 1973. While abroad, IVIr. Bernstein paid the rent

of the apartment in New York City. While the Bernsteins were abroad,

the apartment in New York City was occupied by business associates

and relatives of ]tfr. Bernstein. The Bernsteins voted from the

Fifth Avenue address when they were in the United States. IVIr. Bernstein

would return to the United. States from time to time to report and to

confer with his business associates.



- 4 -

8. The withholding statements attached to the 1969 New York State

i-ncome tax return indicated the residence address of the petitioners

as 923 Fifth Avenue, New York, New York.

9. Morton Bernstein died sometime 1n r97I. He was buried in

Beverly Hills, California and his will was admitted. to probate in

California.

10. Morton and Bertha Bernstein did not spend more than 30 days

in New York State during the years L969 and' 1970.

CONCLUSIONS OF LAW

A. That I[r. and N[rs. Morton Bernstein continued to be domiciliaries

of the State of New York in L969 and, I97O.

B. That lr/lr. and l'[rs. Morton Bernstein maintained a peflnanent place of

abode in the State of New York during the years 1969 and. I97O.

C. That lulr. and IUrs. Morton Bernstein maintained permanent places of

abode in Tolc5ro, Japan and Milan, Ita1y.

D. That I/Ir. and IVIrs. Morton Bernstein were New York State resid,ents

for the years l-969 and, L97O, for income tax purposes, within the intent

and meaning of seetion 605(aXf) of the Tax Law.

E. That the petition of the Estate of Morton Bernstein and Bertha

Bernstein for refund of personal income taxes for

refund of income tax for 1970 be and the same is

DATED: Albarry, New York

Apr i l  14 ,  L977

L969 and for Partial

STATE TAX COIUMISSION


