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S:IAIE 0F NE[^r YORK

STAIE TN( @"I,ESSION

In the I'Iatter of the petition

of

JAIES C. BMDFORD and ELEATOR A. BRADFORD

for Redetermination of a Deficiency or for Refirnd
of Personal Irrcone Ta< r:nder Articie 22 of tlre Tax
Lavr for tlre Years 1964 through L970.

DECISION

Janes C. Bradford anrd Eleanor A. Bradford, residing at. L7O For.rth

Arze. North, Nashwille, Terrressee 372L9, filed a petition for redeterminatioa of

a deficiency or for refiard of personal incoue ta:c ulder Article 22 of the Ta< Lavr

for the years 1964 ttrough L910. (File No. LLQZ6).

A for'maL hearing was held cnr April 28, L976, at the offices of the State

Tac Conrdssion, Ttm World Tbade Center, Nev,r York, Noar Yorlc, before Nigel G.

I,trright, Hearing officer. The petitioners appeared by Eraerett, Joha:son &

Breckenridge (Eugene Chester, Esq. and Peter K. LatLrrop, Esq. of cor-ursel). Ttre

Itrcoue Tac Bu:eau appeared by Peter Crrotty, Esq. (Solorpn Sies, Esq. of cor-rrsel).

I. I*rettrer ttre rethod of allocatir€ i:rcore alrd. openses attributable to

New York State, inclu*ing the mettrod of allocating prinraqy or r-ndsr,rriting profits

by petitioner, Janes C. Bradford's parErership, J. C. Bradford & Co., an unde:rrrriter

and dealer in secr-rities was proper, vdren as patt of a public offering, tlre afore-

rentioned parbxership, as a merfrer of an r-lederr,'rinng syndicate mtrraged by a

Nerr York-based r-rrde:nrriter, enters into an rndervriting comrituEnt for the Elrchase

of secr-rities of an issuing coryoration.
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II. I,lhat is the resultant effect of srrctr allocations on petitioners',

Jmes C. Bradford arrd Elealor A. Bradford, perscnral incone tax Liability?

EINDIN6 OF IACT

1. Petiticrrers, Jaues C. Bradford and ELeanor A. Bradford, filed Nerr YorA

State ncnresiderrt incm tar< returr,s for ttre years 1964 throug[ L970.

2. On October 12, L972, the Incme Tarc Br-reau issued a Notice of

Deficiency against tlre petitioners, Jaes C. Bradford and Eleapr A. Bradford for

the years 1964 througlr L970. Said Notice of Deficiency r,ras based on Jres C.

Bradford's share, as a paJtner, of parbrership incore from prirnary or r.ndentriting

profits ard stodc brokerqge ccsmissicn anrd trading incore earned by J. C. Bradford

& Co., during ttre years in issr-re. Since the dispositicn of ttre petition of

Janes C. Bradford and Eleanor A. Bradford is contingent on the Scate Tax

Conmission's deteminaticnr in the Petition of J. C. Bradford & Co., fJte "Findings

of Fact" in said decision are hereby adopted.

3. It was stipulaEed at the hearing in the Matter of J. C. Bradford & Q.,

that the auditor's Sdredule C - "Distribution to Partrrers" correctly reflects tlre

total Federal incore each pa:ctner of J. C. Bradford & Co., earned r:.d'/or receirrcd

frour said parcnership during tlre years 1964 thro€h L970. It was fi.rther

stipulated that the aforeunrrticrred mount of incone of each par:tner vrhidt is

allocable to Neur Yor{< State sha1l be eqtral to the mtnt detemrined by rn'l tiplying

ttre murt of such incore by the percent4ge of incorne allocable to Nenr York as is

ultimately determined in the proceedings relating to J. C. Bradford & Co.'s

rnincorporated business tax.

CSICLUSIONS OF IAII

A.

decision

hereto,

Ihat the "Conclusicns of La#' stated in the State Tax Comissicn

in ttre Petitiotr of J. C. Bradford & Co., a copy of v*uich is attaclred

are hereby adopred.
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B. that the petitioners are liable for personal incorre tax rt€ 6gl

Janes C. Bradford's proporEionate strare of tlre parfirerstrip, J. C. Bradford &

Co.'s prinalry or urderr,rriting and brokerage conrnlssion and rrading profits

allocated to Nen^r Yor:lc State for ttre years in issue, in the State Tac Comissiorr

decision in the Petition of J. C. Bradford, & Co., e:<cept as stated therein.

C. That the petition of Jaes C. Bradford and Eleapr A. Bradford is

granted to ttre ercEent indicated in Conclusion "A" of the Petition of J. C. Bradford

& Co., €od is in all other respects deruied.

DAID: Albarry, New york
February 1, l.977

SXATE TA)( CO,OfiSSION

l r
Vvlr; lt '13.-,.,^- -



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

J .  C .  BRADFORD C  FO.

fo r  Rede te rm ina t j -on  o f  a  De f i c i ency  o r  f o r
Re fund  o f  Un inco rpo ra ted  Bus iness  Tax  under
Ar t l c l e  23  o f  t he  Tax  Law fo r  t he  Years  I96 t1
th rough  L970 .

DECISTON

J .  C .  Brad . fo rd  &  Co. ,  170  Four th  Avenue  Nor th ,  Nashv111e ,

r F o n n a e e a 6  2 ' 7r v r r r r eepEs  _ r , 219 ,  f i - l ed  a  pe t i t i on  unde r  A r t i c l e  23  o f  t he  Tax

Law fo r  rede te rm ina t i on  o f  a  de f i c i ency  o r  f o r  re fund  o f

un lnco rpo ra ted  bus iness  tax  under  A r t l c l e  23  o f  t he  Tax  Law fo r

the  yea rs  L964  th rough  t970 .

A  hea r i ng  was  he ld  on  Ap r i l  28 ,  LgT6 ,  & t  9 : I 5  A .M .  a t  t he

o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Two  Wor ld  T rade  Cen te r ,

New York ,  New York ,  be fo re  N ige l  G .  Wr tgh t ,  Hear ing  O f f i ce r .

T h a  n a t i  f i  n n ar r rE  ysu r - r , r u r r s f  appea red  by  Eve re t t ,  Johnson  &  B recken r i dge ,  Esqs . ,

(Eugene  Ches te r ,  Esq .  and  Pe te r  K .  La th rop ,  Esq .  o f  counse l ) .

The  I ncome  Tax  Bu reau  appea red  by  Pe te r  C ro t t y ,  Esq . ,  (So lomon

S ies ,  Esq .  o f  counse l ) .

ISSUES

1.  Whe the r  t he  pe t l t i one r ,  & f l  unde rwr l t e r  and  dea le r  l n

secu r i t l es ,  used  t he  p rope r  me thod  o f  a l l oca t i ng  p r ima ry  o r

unde rwr i t l ng  p ro f i - t s ,  when  as  pa r t  o f  a  pub l i c  o f f e r i ng ,  p€ t i t i one r ,

as  a  member  o f  an  underwr i t i ng  synd iea te  managed  by  a  New York -based

underwr l ter ,  enters in to an underwr l t ing commi- tment  for  the
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purchase of  secur i t ies of  an issuing corporat ion.

a. The Income Tax Bureau asserts that such prirnaly 
"tt4

underr^rrit ing profit is allocable to New york state in those

instances where the under:r^rrit ing activity occurred in this State

and is to be distinguished from the secondary profit which is

measured by the amount of profit made by an independent dealer

on shares sold to the public and which are allocated to the branch

off ice f rom which the seeur i t ies were sold.

b.  Pet i t ioner asserts that  the total  prof i t  f rom both the

underrarrit ing and sale of the securit ies (the primary and second-

ary prof i ts)  a l ternat ively should be al located to the of f ice

where the shares were sold, or that the underrnrrit ing or primary

prof i t  should be al located to Nashvi l le,  Tennessee where i ts pr in-

c ipa l  o f f i ce  i s  locared.

rr .  wtrether the pet i t ioner proper ly al- located income by

using the three factor fo::nula as provid.ed in subsection (c)

section 707 of the Tax Law or whether Ehe rncome Tax Bureau

proper ly al located pet i t ioner 's income by using the d. i rect  method

of accor:nt ing by pet i t ioner 's books, 8s provided in subsecgion (b)

of  sect ion 707 of  the Tax Law.

rrr .  wlrether the percentage al locat ion of  stock

comrission income as provided for in the rncome Tax

brokerage

Regulations

was proper.

IV. tr ' l trether the allocation of direct and indirecr expenses

was proPer.
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FTNDTNGS OF FACT

1.  The  pe t l t l oner ,  J .  C .  Brad fo rd  &  Co. ,  f l l ed

partnershlp and unlncorporated business lncome tax returns

for  the  years  1964 th rough r9To.  The pe t l t loner  executed

consents  ex tend lng  the  t lme w l th ln  wh lch  to  l ssue assessments

to  October  31 ,  7972.  On October  12 ,  LgTz,  the  fncome Tax

Bureau lssued a statement of  Audl t  changes agai_nst the

par tnersh lp  in  the  amount  o f  $18g ,490 .00  p lus  in te res t  1n

the  amount  o f  $38 ,986 .42  fo r  a  to ta l  o f  $ZZ71466.UZ,  and

accord ing ly  l ssued a  Not ice  o f  Def ic lency  there for .

2 .  J .  C .  Brad . fo rd  &  Co.  i s  a  l im i ted  par tnersh lp

cons is t lng  o f  15  genera l  par tners  and one l lm l ted  par tner

w i th  l t s  p r inc ipa l  o f f i ce  loeated .  in  Nashv i l le ,  Tennessee and

branch o f f i ces  roca ted  in  Memphls ,  Knoxv i l le ,  K lngspor t ,

Johnson c i ty ,  Jackson,  c ra rksv l l re  and chat tanoga,  a l l  in
T c n n a q < a a .  Q nr s r r r t sDDEE '  opa r tanburg  and  Greenv l l l e  l n  sou th  ca ro l i na ;

c level -and and co lumbus in  ohio;  B i rmi .ngham, Alabama;  For t

Lauderda le  and  Jacksonv l1 Ie ,  F lo r l da  (oo t i r  c l osed  1n  196g) ;

3  b ranch  o f f l ces  l oca ted  i n  A t l an ta  and  one  i n  Da l ton ,  a l l

i n  Geo rg la ;  Bos ton ,  Massachuse t t s l  Co lumbus ,  Gu l f po r t ,

Jackson  and  Mer i d l an ,  a l l  i n  M l ss . ;  G reensbo ro ,  No r th

ca ro l i na  and  New yo rk  c l t y ,  New yo rk .  The  pe t i t i _one r  was

engaged  i -n  bus iness  as  a  b roke r  and  dea le r  o f  secu r l t i es .
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3 .  The  pe t l t i one r  du r lng  the  yea rs  1n  l ssue  was  and

st i l1  is  a  member of  the New York s tock Exchange,  the Amer lcan

Stock Exchange and other  secur l ty  and commodl ty  exchanges.

One  o f  t he  pe t l t l one r ' s  genera l  pa r tne rs  spends  a l -1  o f  h l s

t lme  execu t i ng  the  f l rm f  s  New York  S toek  Exehange  o rde rs .

The pet l t ioner  does not  have a f loor  par tner  on the Amer lcan

Exchange but  re ta lns another  f i rm to execute i ts  ordens on that

exchange .

4 .  The  pe t i t i one r t s  bus lness  l nc l udes  t he  pu rchase

and  sa1e ,  os  agen t  f o r  1 t s  cus tomers , ,  o f  secu r l t l es  l l s ted  on

the var lous exchanges lnc lud lng the New Y6rk s tock Exchange

and  the  Amer l can  s tock  Exchange .  rn  add l t l on ,  t he  pe t i t l one r

ac ts  as  agen t  o r .  p r i nc lpa l  i n  connec t i on  w i th  the  pu rchase

and  sa le  by  i t s  cus tomers  o f  t rove r - the -coun te r r t  o r  un l i s ted

secu r i t i es ,  mu tua l  f unds ,  mun ic ipa l  bonds ,  l ndus t r l a l

revenue  bonds  and  commod l t i es .

5 .  Du r i ng  t he  yea rs  i n  i s sue  J .  C .  B rad . f o rd  &  Co .

pa r t i c l pa ted  and  s t i ] 1  pa r t i c l pa tes  i n  pub l i c  und .e rwr l t i ngs

o f  co rpo ra te  s tocks  and  bonds ,  mun lc i -pa I  bonds  and  i ndus t r l a l

revenue  bonds .  The  pa r tne rsh ip  a l so  o r i g lna tes  and  manages

i t s  own  underwr l t i ngs  and  synd lca tes  the  i ssues to  o the r

underwr i t e rs  and  se l l i ng  g roup  pa r t i c i pan ts .
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6.  Many corporate underwr l t ings are managed by an

underwr l ter  or  underwr l ters  located 1n New York C1ty.  To

keep  ab reas t  o f  deve lopmen ts  w i th  respec t  t o  underwr l t l ng ,

one  o f  t he  pe t l t l one r t s  pa r tne rs  i s  a t tached  to  the  New York

o f f l ce .  H i s  du t l es  a re  t o  a t t end  pn l ce  mee t i ngs ,  t o  s l gn

underwr i t ing agreements and to  keep the f l rmts pr lnc lpa l

o f f l ce  i n fo rmed  o f  any  deve lopmen ts  re la ted  to  the  underwr i t l ng .

7 .  The  pe t l t i one r  a l so  pa r t l c i pa ted  i n  underwr l t i r g "

ou ts ide  the  s ta te  o f  New York .  rn  those  i ns tances  where  the

pe t i t i one r  was  the  manag ing  underwr l t e r ,  t he  synd lca t l on

wou ld  be  hand led  by  the 'Nashv l l l e  o f f i ce  and  the  New yo rk

b ranch  o f f i ce  was  no t  i nvo l ved .

B .  Dur lng  the  yea rs  1n  i ssue ,  t he  pe t l t l one r  was  a

member of  underwr i t ing syndicates vrhere the manager  was located

w i th ln  the  s ta te  o f  New York .  The  underwr l t l ng  ag reemen ts

en te red  i n to  by  such  members  o f  t he  synd lca te  a re  re ta ined

by  the  underwr i t i ng  managers .  The  se t t l emen t  and  d i s t r l bu t i on

o f  p ro f i t s  a r i s i ng  f r om the  d i s t r i bu t l on  o f  secu r i t l e s  i s

usua l l y  made  1n  the  manager?s  o f f l ce  bu t  may  be  made  1n  ano the r

p lace  de te rm lned  by  such  manag ing  underwr i t e rs .  Such

underwr i - t l ng  ag reemen ts  were  app roved  by  the  p r i nc ipa l  o f f l ce

and  s igned  by  a  pa r tne r  ass igned  to  the  New York  b ranch  o f f l ce

fo r  t ha t  pu rpose ,  o r  some o the r  pa r tne r  i n  t he  p r l nc ipa l

o f f l ce ,  and  then  re tu rned  to  the  manag ing  underwr l t e r  o r

underwr i t e rs  i n  New York .
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9. The underwrl t ing agreements were entered into

fo r  the  purpose o f  fac l l i ta t lng  the  sa le  to  the  pub11c o f

secur l t ies  l ssued by  an  lssu ing  corpora t io r r .  fhese

agreements  were  subJec t  to  the  regu la t lons  o f  the  Secur l t les

and Exchange Commlss lon .  The d l f fe rence 1n  pr ice  be tween

tha t  a t  wh lch  the  shares  are  lssued,  tha t  a t  wh lch  they  are

purchased f rom the  issu ing  corpora t ions  and the  pr lce  a t

wh lch  they  are  to  be  o f fe red  to  the  pub l lc  1s  ca l1ed the

spread.  A  eer ta in  por t i -on  o f  the  spread is  to  be  re tu rned

to the managing underwrl ter  or  underwrl ters as thelr  underwrl t ing

fee .  Another  por t ion  is  re ta ined by  the  underwr i te r  as

h is  underwr i t ing  pro f l t s ,  as  compensat lon  fo r  be ing  par t  o f  the

underwrj- t ing syndicate.  The balan-ee of  the spread, namely

the  secondary  p ro f l t s ,  a re  re ta lned  by  the  se l le rs  o f  the

s tock  to  the  pub l i c ,  whe ther  they  a re  so ld  to  the  pub l i c

by  the  underwr i te rs  th rough the i r  b ranch o f f i ces  or  a

sel l ing group of  which the underwri ter  may or may not be a

part ,  or  by any dealers lnvl ted by the managlng underwri ter

who have sol-d the shares of  stock.  The underwri t lng

agreement provides for a commitment by each underwrl ter

to  purchase a  cer ta i -n  amount  o f  the  issued secur l t les .

The underwr i t ing  agreement  may prov ide  tha t  a  cer ta ln  por t ion

of  the  secur i t ies  to  wh ich  the  underwr i t ing  member  has  conmi t ted

h imse l f  may be  reserved by  the  management  to  be  so ld  to  members

o f  a  se l l ing  group who are  no t  par t ies  to  the  underwr i t ing

agreement  and wou ld  be  en t i t led  on ly  to  the i r  t rdea le r ts

concess ionr? ,  the  secondary  p ro f i t s .
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These members may be inv i ted by the underwr i t lng manager

o r  t hey  may  reques t  t he  manager  to  be  a l l owed  to  pa r t l c i pa te .

Each  dea le r  who  has  been  inv l t ed  o r  has  reques ted  an

inv l ta t lon f rqn a member of  such a group may enter  ln to a

lega1  comml tmen t  t o  pu rchase  i ssued .  sha res .  rn  ce r ta ln

instances,  the underwr l ter  may request  to  become a member

of  the se l l ing group whenever  a member underwr l ter  f lnds

i t se l f  i n  a  pos l t i on  to  be  abLe  to  se l l  more  than  the

shares  a l l - o t t ed  to  i t .  r n  t ha t  even t ,  w i th  respec t  t o

the  sha res  so rd  on l y  as  a  member  o f  t he  se111ng  g roup ,  on l y

the  dea le r t s  concess ion  i s  a I l owed .  
' The  

advan tage  o f  be lng  an

underwr i - ter  ra ther  than a member of  the se l l ing group 11es in

the  fac t  t ha t  t he .  underwr i t e r ,  by  se l l i ng  d l rec t l y  t o  t he

pub l i - c '  w i l l  be  ab le  to  rece l ve  no t  on l y  t he  secondary  p ro f i t s

whichr  are mad'e by a dealer  but  the underwr. i t ing prof i ts  as wel l .

10 '  The  pe t l t l one r  ma in ta lned  i t s  books  and  reco rds  a t  i t s
p r i nc i pa l  o f f i ce  i n  Nashv1 l1e ,  Tennessee .  The  pa r t ne rsh ip r s

i -ncome p roduc ing  depar tmen ts  l nc lude  the  P r lnc lpa l  o f f i ee  sa1es ,

B ranch  o f f i ce  sa1es ,  rns t l t u t i ona l ,  t he  T rad ing  Depar tmen ts . ,  t he

Corporate Underwr i t ing Depar tment  and the Munlc ipa l  Depar tment .

Trading Depar tments are mainta ined in  Nashvl l le  and Memphls,

Tennessee  and  A t l an ta ,  Georg ia .  un t i l  1968  the re  was  a  T rad ing

Depar tment  mainta ined at  the New york c i ty  brancrr -  o f f ice.  The

Adminis t rat ion and serv ice Depar tments,  located.  in  thr ,e  pr lne ipal

o f f l ce ,  i - nc lude  the  Accoun t ing  Depar tmen t ,  t he  comp l iance

D c n r r { - m a n f  1 . lusvq.r  ur rErr rz5 r ,he Research Depar tment  and the operat l0ns Depar tment .
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The Operat lons Depar tment  ls  made up of  the fo l lowlng

depar tmen ts :  Pe rsonne l  and  O f f l ce  Se rv l ces  Depar tmen t ,

In ternal  "Audl tor  Dlv ldend Depar tment ,  Marg ln Depar tment ,

Broker , /Dealerr  s  Cashler t  s  Depar tment ,  Inst i tu t lonal

Depar tment ,  System and Communlcat lons Depar tment  and

New York Operat lons Depar tment .  The Systems and Corununlcat lons

Depar tmen t ,  l oca ted  l n  t he  p r l ne ipa l  o f f l ce  l nc ludes  the  Ma1 I

and Dupl icat ion Depar tment ,  the Wlre and Order  Depar tment ,  the

Purchase and Sale Depar tment  and the Data Processing Depar tment .

The Wire and Order  Depar tment  1s eonnected by te le type to

each  o f  t he  f l rmrs  b raneh  o f f l ces  and  to  the  f l oo rs  o f  t he

New York  and  Amer i can  S tock  Exchanges .

11 .  The  New York  Opera t i ons  Depar tmen t  l oca ted  i n  t he

New York  C l t y  b ranch  o f f i ce  1s  respons lb le  fo r  ve r l f y i ng  the

par tnership I  s  t ransact ions on the New York and Amer lcan Stock

Exchanges .  f n  add i t l on ,  1 t  ma ln ta ins  reco rds  o f  f l oo r

b roke rage  comn lss lons  due  to  o r  f rom o the r  b roke rs ,  and

rece ives  and  de l i ve r r s  secu r i t i es  due  to  o r  f rom o the r  b roke rs .

12 .  The  pe t i t i one r ' s  b ranch  o f f i ce  i n  New Yo rk  C l t y

1s  under  the  managemen t  o f  a  res lden t  pa r tne r .  I t s  reg l s te red

rep resen ta t l ves  buy  and  se11  secu r l t l es  fo r  cus tomers  o f  t he

f i rm .  The  New York  o f f i ce  as  we l l  as  the  o the r  b ranch  o f f i ces

ma in ta in  a  t rb lo t te r t t  r eco rd  o f  t he  t ransac t i ons  w i th ln  tha t

pa r t i cu la r  b ranch  o f f i ce .  Repor t s  o f  t he  execu t i on  a re

s lmul taneously  sent  to  Nashvi l le  through the Wire and Order

Depar tmen t .  I t  wou ld  then  be  en te red  i n to  the  compu te rs  ma in ta lned

in  Ch icago ,  f l l i no i s .  Orde rs  to  buy  and  se1 l  ove r - the -coun te r

secu r i t i es  o r l g ina t i ng  i n  t he  New York  o f f l ce  wou ld  be  e red l ted

to  tha t  o f f l ce .
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13 .  The  pe t i t i one r  repo r ted  r l o  New York  l ncome f rom e l the r

the  underwr l t l ng  o f  secu r l t l es  o r  t he  d l s t r l bu t l on  o f  und .e rwr l t t en

secu r i - t i es .  The  pe t l t l one r  a l l oca ted  l t s  i ncome on  the  bas l s

o f  t he  th ree  fac to r  f o rmu la  as  p rov ided .  f o r  1n  sec t l on  T0T

subsec t l on  ( c )  o f  t he  Tax  Law .  The  pe t l t l one r  a l so  a l l oca ted

the sa lary  of  the f loor  par tner  on the New York Stock Exchange

to  t he  p r i nc i pa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .

14.  The pet l t loner  est lmated that  the pr imary underurr i t ing

p ro f i t s  a t t r i bu tab le  to  New York  sou rces  (where  the  manag ing

underwr i t e r  was  roca ted  i n  New yo rk  and  D ls t r i bu t i on  o f

underwr i t t en  secu r l t i - es  takes  p lace  ' i n  New yo rk )  rep resen ted

27% o f  i t s  co rpo ra te  tnad lng  i ncome.  such  a  pe rcen tage  was

based  on  the  f i gu res  o f  t he  pe t i t l o re r  by  d l v id lng  g ross

co rpo ra te  i ncome by  the  p r imary  p ro f l t  l ess  the  p r imary

p ro f l t . a l r eady  i nc ruded  1n  New yo rk  sa1es .  The  aud i t o r

accep ted  such  es t ima tes  1n  compu t ing  p r imary  underwr i t l ng

p ro f i t  a t t r i bu tab le  to  New yo rk  sou rces .  ,The  p r imary

p ro f i t  on  underwr i t i ngs  where  the  manager  was  l oca ted  ou ts ide

New York  was  no t  cons ide red  l ncome a t t r l bu tab le  to  New yo rk

s . n l t F n  a q .

15 .  The  pe t l t l - one r  d id  no t  a l l oca te  to  New York  sou rces

the  ove r - the -coun te r  t rades  consummated  o r  exeeu ted .  i n  New York .

r t  es t ima ted  such  t r ades  t o  be  20% o f  l t s  t o ta l  commlss ions

f rom un l i s ted  secu r i t l es .  The  aud . i t o r  e r roneous ly  aL loca ted

L00% o f  such  commiss ions  l ns tead  o f  jO / ,  t he reo f ,  o r  LO% o f

t he  t o ta l  commlss ion  o f  ove r - t he -coun te r  t r ades .
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L6 .  Assessmen ts  o f  add i t j . ona l  i ncome fo r  t he  yea rs  1n  l ssue

lnc luded .  l ncome o r lg ina t l ng  1n  the  pe t i t l one r rs  New York  o f f l ce

under  the headlngs nTrad. lng-Other ' t .  For  the year  l -966 the

audi tor  er roneously  inc luded under  the aforement loned headlng

a  p ro f i t  i n  t he  amoun t  o f  $ f f 9 r382 .00 ,  l ns tead  o f  a  l oss

in that  amount .

l . 7 .  The  f i gu res  on  the  schedu les  o f  t he  aud i - to r  wh lch

a re  a t tached  to  the  S ta temen t  o f  Aud i t  Changes  were  based  on

the  f i gu res  as  re f l es ted  on  the  books  and  reco rds  o f  t he

n a # i  1 - i  n n a n
P e  v f

rB .  rn  20  NYORR 207  .5  (  c  )  (  1 )  and  Q)  1 t  i s  p rov lded :

ecial rule for security and commodrlL-lre&srt-:

f n  any  me thod  o f  a l l oca t l on  pe rm i t t ed  o r  requ i red

ln  the  case  o f  secu r i t y  and  commod i t y  b roke rs

do ing  bus iness  w i th ln  and  w i thou t  New York  S ta te ,

the  commiss lons  de r l ved  f rom the  execu t i on  o f

pu rchase  o r  sa les  o rde rs  fo r  t he  accoun t  o f

cus tomers  sha11  be  a l l oca ted  on  the  fo l l ow ing

bas i s :

1 .  I f  t he  o rde r  rece i ved  a t  t he  New York  S ta te

p lace  o f  bus iness  f o r  exeeu t i on  on  a  New

York  S ta te  exchange  o r i g lna tes  a t  a  bona  f i de

es tab l i shed  o f f i ce  o f  t he  b roke r  l oca ted

ou ts l de  t he  S ta te ,  40  pe rcen t  o f  t he  commlss lon

in  t he  case  o f  s t ocks  and  50  pe rcen t  o f  t he

commlss ion  1n  the  case  o f  bonds  and  commod i - t l es
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sha11  be  a l l oea ted  to  the  S ta te  o f  New York

and lnc luded ln  gross income at t r lbutable

to  New York  S ta te .

2 .  f f  t he  o rde r  o r l g lna tes  a t  t he  New York  S ta te

p lace  o f  bus lness  and  i s  t ransml t ted  to  a

bona  f i de  es tab l i shed  o f f i ce  o f  t he  b roke r

fo r  execu t l on  on  an  exchange  loca ted  1n

ano the r  S ta te ,  50  pe reen t  o f  t he  commiss ion

1n  t he  case  o f  s t ocks  and  5O  pe rcen t  o f  t he

commiss ion  i n  t he  case  o f  bonds  and

commod l t i es  sha l l  be  a l l oca ted  to  the  S ta te  o f  New

York  and  l nc luded  i n  g ross  i ncome a t t r i bu tab le

to  New York  S ta te .

19 .  The  | tSchedu le  B f r  a t tached  to  the  S ta temen t  o f  Aud .1 t

Changes  i nc luded  d l rec t  and  i nd i rec t  expenses  a t t r l bu tab le  to

New York  sou rces .  The  d i rec t  expenses  l nc luded  a l l  o f  t he

ac tua l  expenses  i ncu r red  by  the  New yo rk  o f f i ce  i nc lud lng

s , l  I  l r J  a q  F A nes rq r  +sD ,  .  = . . t ,  t axes ,  dep rec  j - a t i on ,  w l res ,  t i - eke t s ,  f l oo r

brokerage,  other  brokerage,  c learance charges and malntenance

cha rges .  A l l  o f  t hese  expenses  we re  re f l ee ted  on  t he  books

o f  t he  pa r t ne rsh ip .

The  i nd i rec t  expenses  were  a l l oca ted  on  the  bas i s  o f  a

pe rcen tage  o f  t o ta l  New York  i ncome d l v ided  by  the  to ta l  i . ncome

o f  t he  pa r tne rsh ip .  The  pe rcen tage  o f  such  i nd . i ree t  expenses

amoun ted  t o  28 .597% fo r  L964 t  2T .BO2% fo r  L9G5 ;  30 .169% fo r  L966 ;

29.639% ror  196Tt  29.482% for  1968 t  28.613% for  L969 and.  30.033/ "  fo r

I  0 7 n
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CONCLUSIONS OF LAW

A. That the rncome Tax Bureau ls directed to recompute

the taxes due on the basls of  the errors on audl t  as set  for th

in  F lnd lngs  (15)  and  (16) ,  supra .

B. That al though the total  prof l ts made from the

underwr l t lng ,  d ls t r lbu t ion  and sa le  o f  secur l t les  lnc lude

both  underwr l t lng  pro f l t s  and secondary  p ro f l t s ,  the

underwrl t ing prof l ts are separate and dlst inct  f rom the

secondary  p ro f i t s .  Each o f  the  pro f l t s  1s  requ i red  to

be a l loeated  to  the  source  o f  such pro f i t s .  The source

of the pr imary and underwrl t lng prof l ts was the pr inclpal  of f lce

of the managlng underwrl ter  of  the underwrl t ing syndicate

and no t  the  pr inc lpa l  o f f l ce  o f  the  taxpayer  o r  any  o f f l ces

o f  the  taxpayer  where  the  shares  were  so1d.

C.  That  the  Income Tax  Bureau proper ly  a l loca ted

to New York al l  underwrj- t ing or pr imary prof i . ts recelved by

the taxpayer as a member of  an und.erwri t i -ng synd. lcate

managed by a New York underwrl t ing manager.

D.  That  the  ne t  bus iness  income o f  the .  pe t i - t ioner

al locable to New York state was proper ly determlned pursuant

to  the  p rov ls lons  o f  subsec t i_on  (b )  sec t lon  707  o f  the

Tax Law and 2a NYCRR 207.3 (piper Jaf f ray and Hopwood y.

S ta . te  Tax  comgiss fon ,  42  AD 2d.  381,  348 NyS 2d.  z4A.
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E .  Tha t  t he  a l l oca t i on  o f  commiss ion  l ncome on  l l s ted

secu r l t l es  execu ted  on  the  exchanges  l oca ted  1n  New York

pu rsuan t  t o  2ONYCRR 207 ,5 ( c ) (1 )  and  (2 )  was  p rope r  and  no t

d i sc r lm lna tony  o r  a rb l t ra ry .

F .  Tha t  t he  a l l oca t i on  o f  commlss lons  on  ove r - the -coun te r

(un l i s ted )  secu r i t i es  eonsumna tsd  w i th in  the  S ta te  o f  New York

was  p rope r l y  a l l oca ted  5A% to  New York  and  50% to  the

p r i nc i pa l  o f f i ce  1n  Nashv i l l e ,  Tennessee .

G.  Tha t  t he  a l l oca t l on  o f  exDenses  a t t r i bu tab le  to

New York  sou rces  was  p rope r .

H .  Tha t  t he  pe t i t l on  o f  J .  C .  B rad fo rd  &  Co .  i - s

g ran ted  to  the  ex ten t  l nd l ca ted  i n  Conc lus ion  (A )  sup ra

and  l s  i n  a l L  o the r  r espec t s  den ied .

DATED:  A lbany ,  New York

February 1, L977

STATE TAX COMMTSSTON

RESIDENT

n  t  t /
.Ef^ lL'S4-.--

COMMIS

SIONER


