
STATE OF NEW.YORK
STATE TAX COMMISSION

In  the In lat ter  of  the Pet i t , ion

o f

BESS E. BREWER TRUST

For a Redetermination of a Deficiency or
a Revision of a Determinatlon or a Refund
of Personal Income
Taxes under  Ar t i c leQr)  22 of the
Tax Law for the Year(s) oo<*sdoddr)
L 9 7 L  a n d  1 9 7 2 .

State of New York
County of Albany

Bruce Batchelor

*re is an empLoyee of the

age, and that on thel2th

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING

, being duly sworn, dePoses and

Department of Taxat ion and Fl.nance, over

day of May ,  L9 77, xhe served

by (cert i f led) mai l  uPon Bess

says that

18 years of

the wlthin

E. Brewer Trust

c/o R' w' Titusts5***ffi*h?if) rhe petitioner ln the within proceedlng,

by encLosing a t rue copy

as  fo l l ows :

chereof in a securely sealed postpald wrapper addressed
Bess E. Brewer Trust
c /o n.  W. T i tus,  Jr . ,  Trustee
4 Delwood Place
Binghamton, New York 13903

and by depos!. t ing same enclosed in a postpald properly addreseed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

Thau deponent further says that the satd addressee is the Q€ryr€Pelt(slrc<

EfueSE) pet i t loner herein and that the address set forth on sald wraPPer is the

last known address of the (oeryrecenrxaloe:<d8)oMt) petitloner.

Sworn to before me thls

12th day oJ May

I

rA- 3 (2 /7 6)

1977 . {Sntcuq BiEi.pAt



STATE OF NEW'YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

BESS E. BREWER TRUST

For a Redeterminat ion of a Def ic iency or
a Revision of a DeterminaEion or a Refund
of Personal Income

AFFIDAVIT OF UAILING

Taxes under Art ic l-e S) 22 of the
Tax Law for the Year(s) ol:<*s$od{x)
L 9 7 L  a n d  1 9 7 2 .

State of New York
County of A1bany

Bruce Batchelor , being duly sworn, deposes and says that

Udre is an employee of the Department of TaxaEion and Finance, over 18 years of

age,  and tha t  on  the  L2Ln-day  o f  May ,  L977,  Ihe  served the  w l th in

Not ice of  Decis ion by (cert i f ied) mai l  upon Eugene E. Banick

(representat ive of)  the pet i t ioner ln the withln proceeding'

by encLosing a true copy thereof in a secureLy sealed postpaid wrapper addressed

as follows: ::3;::""; ffii;:k 
cPA

84 Court Street
Binghamton, New York 13901

and by Ceposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (representattve

of che) pet i t ioner herein and that the address set forth on said nrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn Eo before me this

rA-3 (2/76)

/) /'
K:'rq 6*W<ri,-,



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

t&y 18, t9?1t

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: .,,,, {I?.I?I,II

r
ttl l. Srnr ifrrrrt
s/c s, f. ltfturr ilt| r Crrtrr
t frrf|rolt ttrffi
$n$ffim. t|r ror* Uft0t

Please take notice of the DilgIStf,
of  the State Tax Commission enclosed herewith.

?Lease take further notice that pursuant to
Section(I) G$O of the Tax Law, any
proceeding in court to reviesT an adverse deci-
sion must be cornmenced within { mtthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other rnatter relative
hereto rnay be addressed to the undersigned. They
wiLl be referred to the proper party for reply.

Enc .

cc :  Pet i t ioner 's

sq|rrvlm ct Srrll
glrfr tnrln|rr

Representat ive:

Taxing Bureau's Representat ive:

rA-1 .12  ( t176)



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the MaLter  of  the Pet i t ion

o f

BESS E. BREWER TRUST

for Redetermination of Deficiency or for
Refund of Personal Income Taxes under
Ar t ic le  22 of  the Tax Law for  the Years
I97l and 1972.

DECISION

Pet i t i oner ,  Bess  E .  Brewer  T rus t ,  c /o  R .  W.  T i tus ,  J r . ,

Trustee, 4 Delwood Place, Binghamton, New York 13903, f i led a

pet i t ion for  redeterminat ion of  def ic iency or for  refund of

personal income taxes under Article 22 of the Tax Law for the

years L97L and L972 (Fi le No. F 551).  A smal l  c la ims hear ing

was held before Harry Huebsch, Hear ing Off icer,  dt  the of f ices

of the State Tax Conrnission, Governmental  Civ ic Center,  44

Hawley  St ree t ,  B inghamton,  New York ,  oo  October  20 ,1976 a t  1 :15

P.M.  Pet i t ioner  appeared by  Eugene E.  Ban ick ,  C.P,A.  The

Income Tax Bureau appeared by Peter Crot ty,  Esq.,  (James Scott ,

Esq .  o f  counse l ) .

ISSUE

Was a simple

dis t r ibut ions to

rdere retained by

t rust  ent i t led to  c la im a deduct ion for

beneficiaries which included capital gains that

the t rust?



-2

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. A simple trust was created by Renna Z. Spaulding on

Apr i l  18,  L932 for  the benef i t  o f  pet i t ioner ,  Bess E.  Brewer.

2. The trust indenture did not contain provisions for

current  d is t r ibut ion of  capi ta l  ga in or  corpus.

3.  On Federa l  schedule D,  a l l  o f  the capi ta l  ga ins were

al located to  the f iduc iary .

4.  That  the t rust  d id  not  qual i fy  for  the except ion a l low-

ing the use of capital gains in the determination of distr ibutable

net income in accordance with the meaning and intent of section

643(a)  (3)  o f  the In ternal  Revenue Code.

5. That the f iduciary or trustee did not have the power

to transfer principal to the beneficiary without court action

in accordance wi th  the prov is ions of  sect ion 7-1.6 of  the New York

State Estates,  Powers and Trust  Law.

6.  That  the t rust ,  therefore,  was not  ent i t led to  c la im

a deduction for distr ibutions to beneficiaries which included

capi ta l  ga ins reta ined by the ent i ty .

7 .  That  the pet i t ion of  Bess E.  Brewer Trust  is  denied and

the Not ice of  Def ic iency issued January 27,  L975 in  the amount  of

$2 ,990 .90  i s  sus ta i ned .

DATED: Albany, New York

May L2, L977

COMMISSION

;;1,


