
STATE OF NEW YORK
STATE TAX COMMISSION

In the I ' lat ter of  the Pet i t iorr

o f

PAUL BURGER

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Income-and
i,"""u0*f"t'ofPt"f3E?$ 55=*"t3= or the
Tax Law for the Year(s) oro<i|x$od{X)
1963 throush L97L.

by  enc los ing  a

a s  f o l l o w s :

AFFIDAVIT OF MAILING

Sta te  o f  New York
County ofAlbany

John Huhn ,  being duly sworn, deposes and says that

3he is an employee of the Department of Taxat ion and Financer over 18 years of

age, and that on the 2gLhday of September ,  19'77, *he served the within

Notice of Decision by (cert i f ied) mai l  upon PauI Burger

(rcpoermoot*xenof) t-he petit ioner in the within proceeding,

t rue copy thereof  in  a securely  sealed postpaid wrapper addresSed

Mr. PauI Burger
6700 192nd Street
Flushing, New York

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (ngxce'eo*afi$e

51fufu)  pet i t ioner  here in and that  the address set  for th on said r^r raPper is  the

last known address of the (uefxgc€61f:cfirve<*ft$tle) petit ioner.

Sworn

29Lh

t o

d a y

be fo re  me  th i s

of September

rA -3  (2 /76 )

,  L9 '17.



STATE OF NEI^I YORK
STATE TAX COMMISSION

D

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

PAUL BURGER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
^€ Personal Income and
i"*",ut,iff,"f8i'f,1E?$ t5'*"t3" or rhe
Tax Law f or the Year (s) oo<*Exlot(x)
1963 throucrh I97I-

by  enc los ing  a

a s  f o l l o w s :

AFFIDAVIT OF I"IAILING

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

Xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 29Eh day of  September ,  1977,  Ihe served the wi th in

Not i -ce of  Decis ion by (cert i f ied) mai l  upon Nathan Altman

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

Nathan Altman, CPA
Altman, Eisenberg & Company
570 Seventh Avenue
New York, New York 10018

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta I  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  v r rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

29L:n.

Eo be fo re  me  th i s

day of^ September

rA-3 (2/76)

,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE.OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12?27

fr*$niDrr 80" l*??

Hf, S|lrrL hilg|s
s?os reul f,rffi
SludrLry' Srn Sarh

Srsr t8i ffi{ilGr

Please take notice of the Bmftlffi
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 6S0 & ?3t of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within l|tr mtlf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

c6#D*

oiffin
frs Aglr*lr Esn

Petitioner's Representative

Taxing Bureau's Representative

TA-r .72  (6 /77)



STATE OF NEI^I YORK

STATE TAX COM{ISSION

fn the Matter of the Pet i t ions

o f

PAUL BIIRGER

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome and Unincorporated
Business Taxes under Articles 22 and 23 of
the Tax Law for the Years 1963 tLarough 1921.

DEC]SION

activitj.es during the years 1P6l

unincorporated business.

Pet i t ioner,  Paul Burger,  L92 04 l1,st  Crescent,  Fresh Meadows, New York

; ;  = / rl l t65, f i led pet i t ions for redeterminat ion of a def ic iency or for refund of

personal income and unincorporated business taxes under Articles 22 and 23 of

the Tax Law for the years L963 thToush 1971. (l ' ite Nos. 15099, I3]:OO and Ul-01).

A formal heari-ng was held before Jul ius Braun, Hearing Off icer,  at  the off ices

of the State Tax Commission, Two World Trade Center, New York, New York on

May 24, 1977 at 1:1! P.M. The pet i t ioner appeared by Nathan Altman, CPA. The

Income Tax Bureau appeared by Peter Crotty,  Esq..  (Atraham Schwartz,  Esq.,  of

counse l ) .

ISSUE

Whether pet i t ioner,

through 1971 constituted

Paul Burgerts selling

the carrying on of an

FINDINGS OF FACT

1. Petitioner,, Paul Burger, fi-1ed New York State income tax resident returns

-  ^ a -  ,t 'o ' t ' tho vcer.q tq63 through 1971. He di_d not f i le New York State unincorporated

busj-ness tax returns for said years.
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2. The fncorne Tax Bureau issued statements of audit changes against

petitioner, Paul Burger, imposing unincorporated business tax upon the income

received by him from his activities as a handbag salesman during the years in

issue. ft also imposed additional personal income tax based upon the examinatj.on

of his income tax return for the year I97O. This additional assessment was not

contested by pet i t ioner.  fn accordance with the aforesaid statements of audit

changes, the Income Tax Bureau issued not ices of def ic iency in the sums of

$r4,593. 33, and $1,800.95.

1. Petitioner, Paul Burger, was a handbag salesman during the years 1!6J

through L97I. He represented two fi-rms in the sale of handbags. One line was

leather handbags while the other was a cheaper line made of vinyl. The products

sold by him for each f i rm were non-competi t ive. He did not have an off ice or

employees.

4. The firms for whom petitioner, Paul Burger, sold handbags did not

withhold Federal or New York State income taxes or social security tax from the

commissions paid to him during the years 1963 throueh 1971. They did not cover

hin for unemploynent insurance. He was not reimbursed for any of his business

expen'ses, including customer cooperative advertising. He deducted these business

expenses on Schedule ttOrr of his Federal income tax returns. He did not have a

written employment contract. The firms for whom he sold merchandise did not

exercise any substantial supervisi.on or control over his sales activities or

techniques, or over the t ime he devoted to sales except to l imit  the terr i tory

in whi-ch he could se1]. Petitioner had no retiramanl- n'l qn r^,i fh either company.
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CONCLUSIONS OF I,AW

A. That the income received by pet i t ioner,  Paul Burger,  f rom the f i rms

that he represented during the years L963 LhTouglt I97L constituted income from

his regular business of selling handbags and not compensation as an employee

exempt from the imposition of the unincorporated busi-ness tax, in accordance

with the meaning and intent of  sect ion ?O3(b) of the Tax Law.

B.  That  the  a fo resa j -d  sg f i r r i  l - iaq  n f  na f i t i  oneT,  PaUl  Burger ,  dqr ing  the

years in issue constituted the carrying on of an unincorporated business and that

his income derived therefrom was subject to the unincorporated business tax in

accordance with the meaning and intent of  sect ion 7O3 of the Tax Law. (Matter of

Paul  Burger ,  S.T.C.  March JO,  I9?D.

C. That  the pet i t ion of  Paul  Burger  is  denied and the not ices of  def ic iency

issued against him are sustained.

DATED: Albany, New York

September 29, L977

cols4rssroNER


