
srATE or unw voni<
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

JAMES R. CAIKINS :

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determlnat ion or a Refund
of  Persona l  Income & Un incorpora ted :Bus iness
Taxes under Art ic le (s) 22 & 23 

- 
of  the

Tax Law,for the Year{c}i<srfcri{a6&)r L97I:

AFFIDAVIT OF I',IAILING

State of New York
County of Albany

Bruce Batchelor

ahe is an empLoyee of

age, and that on the

Not ice  o f  Dec is ion

Sworn to before me this

25thday of Januarv

(xmocrs!*i.x*pf )

by enclos lng a t rue copy thereof  in  a

as fo l lows:  Mr.  James R.  Calk ins
96 Vis ta Dr ive
Rochester ,  NY L46L5

and by deposit lng same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addreaaee is the (qgll;*gep**k1ffi

gf>dlte) petitloner herein and that the address set forth on sald nraPPer is the

last known address of the (Ugg**AOen:ni$S<"fxthg* petltloner.

rhe Department'.:";::"::: 
":":":",.,":: ',:";:":"":,

25th day of January ,  l977,xg{re served the withln

by (cert l f led) mal l  upon James R. Calkins

the pet l t loner ln the wiLhin proceedlng'

securely sealed postpaid wraPPer addressed

(2176)

,  L977.

/) t1

{Slcrcz Krtful,nkJ



srATE or unw voni.
STATE TAX COMMISSION

In the l' latter of the Pet,it,ion
:

o f

JAMES R. CALKINS 
:

For a Redeterminat ion of a Def ic iency or :
a Revision of a DeLermlnat ion or a Refund
of Personal  Income & Unincorporated:Business
Taxes under Art ic le(s)  22 & 23 of  the
Tax Law for the Year$SmcRnxto$G)L97L. z

AFFIDAVIT OF MAILING

(representat ive of)  the pet l t loner in the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: Anthony Bianchi,  publ ic Accountant
1600 Lye1l Avenue
Rochester, NY L4606

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exctusive care and custody of

the United St,ates PostaL Servlce wlthln the State of New York.

That deponent further saye that the sald addresaee le the (representat.ive

of the) pet i t ioner heretn and that the address set forth on sald l rrapper te the

last known address of the (representat ive of the) pet l . t ioner.

State of New York
County of Albany

Bruce Batchelor

Xhe is an enployee of the

age, and that on the 25th

Not ice  o f  Dec is ion

Sworn to before me this

25fhday of January ,  L977.

, being duly sworn, deposes and says that

Department of Taxatlon and Flnanee, over 18 years of

day of January ,  L977, *he served the wiEhin

by (certlfied) mall upon Anthony Bianchi

R_nrr* Euwtohr
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STATE OF NEW YORK
" DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y ,  1 2 2 2 7

Jmuery t!, 1977

A O O R E S S  Y O U R  R E P L Y  T O

rEL EPHoN E : ts rf !l?-*731I-

STATE TAX COMMISSION

r
lh. Jsl B. Crl}lnr
06 VLrtc Drtur
toclnrtm, ffi t[615

Dur tft. Crlhlnrr

: l'H: ::$.T ::'3"il1, IIi""DF,gJ€Is he ren *h .

Pl-ease take further notice that pursuant to
Sect ion(s)Sg6 nd 712 of the Tax Law' any
proceeding-f" c6[il to]eview an adverse deci-
sion must be cornmenced within * mthl
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned' They
wilL be referred to the proper Party for reply.

Enc .

Ver-y truLy yours'
-/ t /--i>

4?k-*l4

Frrriht jPuccll
$rpenrlror of

cc: peririoner,s Repre""".*ffirt1 clilsr Srrrlngl

Taxing Bureau ts Representat ive:

rA -1  .  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

JAMES R. CALKINS

for  Redeterminat ion of  a  Def ic iency
or for Refund of Personal Income aira
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
t he  Yea r  I 97L .

DECISION

Pet i t i t ioner ,  James R.  Ca lk ins ,  res id ing  a t  96  V is ta  Dr ive ,

Rochester,  New York L46L5, has f i led a pet i t ion for  redeterminat ion

of a deficiency or for refund of personal income and unincorporated

business taxes under Articles 22 and 23 of the Tax Law for the

year  L97L .  (F i le  No .  1 -84818211) .

A  smal l  c la ims hear ing  was he ld  August  10 ,  L976 a t  10 :45  A.M.

at the of f ices of  the State Tax Commission, 1 Marine Midland Plaza,

Rochester,  New York,  before Harry Huebsch, Hear ing Off icer.

Pet i t ioner,  James R. Calk ins,  appeared by Anthony Bianchi ,  Publ ic

Accountant.  The Income Tax Bureau appeared by Peter Crot ty,  Ese.,

(Richard Kaufman,  Esq. ,  o f  counsel )

ISSUE

Did  pe t i t i one r ,  James  R .  Ca lk ins ,  pay  wages  to  h i s

a bona f ide employee in  the year  L97L and,  i f  so,  were

reasonable and neeessary bus iness deduct ion?

wi fe as

the wages a
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FINDINGS OF FACT

1 .  Pe t i t i one r ,  James  R .  Ca lk ins ,  f i l ed  a  j o in t  pe rsona l

income tax reLurn with his wife for the year L97L, in which he

indicated h is  occupat ion as mason and that  o f  h is  wi fe  as house-

wi fe .  A lso,  he repor ted h is  mason income as business income.

Pet i t ioner ,  James R.  Calk ins,  d id  not  f i le  an unincorporated

business tax return for  sa id year .

2.  The Income Tax Bureau held that  pet i t ioner ,  James R.

Calk ins,  was se l f -employed and that  the income resul t ing f rom

his act iv i t ies as a mason was subject  to  unincorporated business

tax.  A lso,  cer ta in  addi t ional  bus iness expenses r^rere found to

be a l lowable.  These addi t ional  deduct ions reduced the c la imed

amount of business net income and therebv also reduced taxable

personal  income.

3.  The Income Tax Bureau issued a Not ice of  Def ic iency

dated March 31,  L975 in  the amount  of  $436.06 unincorporated

bus iness  t ax  due ,  p l us  $77 .46  i n te res t  f o r  a  t o ta l  o f  $513 .52 .

This amount was reduced by offset of a personal income tax refund

due  in  the  amoun t  o f  $93 .30 ,  p lus  $16 .57  i n te res t  f o r  a  to ta l  o f

$ f09 .87 .  The  resu l t i ng  ne t  amoun t  due  was  $403 .65 .

4.  Pet i t ioner ,  James R.  Calk ins,  subsequent ly  f i l -ed an

un inco rpo ra ted  bus iness  tax  re tu rn  i n  wh ich  he  c la imed  a  $6 ,500 .00

deduct ion for  wages paid to  h is  wi fe .  This  reduced the unincorporated

Lax  due ,  3s  shown  on  the  re tu rn ,  t o  $90 .00 .  Pe t i t i one r ,  James  R .

Calk ins,  and h is  wi fe  a lso f i led an amended personal  income tax
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return changing their election from joint to separate f i l ing on

Form IT-208.  On the amended return the wi fe 's  co lunr t  inc luded

$6 ,500 .00  as  ea rn ings  rece i ved  f rom he r  husband ' s  bus iness .  The

amended personal  income tax return ref lected an addi t ional  $262.76

refund due.  The Income Tax Bureau issued a Not ice of  Disa l lowance

of  the refund c la im on May 19,  L975.

5 .  Pe t i t i one r ,  James  R .  Ca lk ins ,  was  a  mason .  He  ag reed

that he was self-employed and that the income derived from his

act iv i t ies was subject  to  unincorporated business tax.

6 .  Pe t i t i one r ,  James  R .  Ca lk in ' s  g ross  rece ip t s  i n  I 97L  were

$20 ,033 .70 .  Th i s  i ncome resu l ted  ma in l y  f rom h i s  own  phys i ca l

labor as a mason. He contended that his wife worked at home doing

genera l  o f f ice work and that  she was paid $f25.00 per  week in  cash.

He also contended that she worked 40 or more hours per week and that

the wages were reasonable when compared to wages generally paid for

of f ice help in  that  area.

7 .  Pe t i t i one r ,  James  R .  Ca lk ins ,  d id  no t  i ssue  a  w i thho ld ing

tax s tatement  to  h is  wi fe .  No deduct ions were made against  her

compensat ion.  Pet i t ioner ,  James R.  Calk in 's  wi fe  had no bank

account  or  separate proper ty .  No ev idence was submit ted as to  the

amount of household expense money received above the amount for

salary nor was it  shown that the wage expense was shown on the

books of the company.
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CONCLUSIONS OF LAW

A.  Tha t  pe t i t i one r ,  James  R .  Ca lk ins ,  has  no t  sus ta ined

the burden of  proof  requi red under  sect ion 089(e)  of  the Tax Lag

that his wife was a bona f ide employee during L97L and did in fact

receive wages for  serv ices rendered.

B.  That  the Not ice of  Disa l lowance dated May 19,  L975 of  the

refund c la im ref lected in  the amended return is  susta ined.

C.  That  the pet i t ion of  James R.  Calk ins is  denied and the

Not ice of  Def ic iency dated March 31,  L975 for  the year  l97 l  is

sus ta ined .

DATED: Albany, New York

January 25, L977

COMMISSION

rvt^6 \,(''*


