
STATE OF NEW YORK
STATE TAX COM},IISSION

In the Matter of the Pet i t lon

o f

ARTHUR L. & TRMA J. CLEMENTS

For a Redeterminat ion of a Def ic iency or
a Revision of a DeLerminat lon or a Refund
o f  P e r s o n a l  I n c o m e
Taxes under Art ic le(s) aZ

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(e) or Pegicd{$ 1973

State of New York
County of Al-bany

Bruce Batchelor ,  belng duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on dne Tth day of March , LgTT , she senred the wlthin

Not i -ce  o f  Dec is ion  by  (eer t i f ied)  ma i l  upod. r thur  L .  &  I rma J .

Clements (+€"ree.en€aFi#€-ef) the petltioner ln che within proceedlng,

by encLosing a true copy thereof in a secureLy sealed postpaid wrapper addreseed

a s  f o l l o w s :  M n .  a n d  M r s .  A r t h u r  L .  C l e m e n t s
7 t  Grand Bou levard
Binghamton,  New York

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclustve care and custody of

the United States Postal  Servlce withln the State of New York.

That deponent further says that the sald addressee ls the {rrpreccntes{ne

-o-f-l.he)-petitioner herein and that the addresa set forth on sald nrapper ls the

last known address of the (re+resentafiue--of the) petltloner.

Sworn to before me thts

T t h  
d a y  o f  M a r c h  ,  L 9 l T .

rA-3 (2/76)



STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L A A N Y ,  N . Y .  1 2 2 2 7

l" larch 7 r r.9TT

A D D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  t U ' ' I  { 5 7 - I 7 ? 3

STATE TAX COMMISSION

Enc.

r
trtr. anr.l ltlrr. .Arthur L. Clencntg
?1 Orsnd lSoulovard
islnghnnton, tr{or lon}r

Dear F{r. anri $re, Clemantel

Please take not ice of the pSCISIOI{

of the State Tax Commission enclosed herewith.

Please take -further notice that pursuant to
Sect ionCS? 690 of the Tax Law, any
proceeding in court to review..an adverse deci-
sior, *.r"t be cornrnenced withitt{ nonthl

from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter rel"ative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

J V 
"ry, 

trFlrT/ogrs, .
' . -nU[*+". ' i ,  

I . ' \*1,4.(.<-c4{v
Franlt J. Puccla
$uporvtEor of Snall

CLal.ns Hsorlngs
Petl"t ioner I s Representative :

Taxing Bureau's Representat ive:

rA -1 .12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ARTHUR L. & IRMA J. CLEMENTS

for Redetermination of Deficiency or
for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for
the Year  l -973.

DECISION

Pet i t ioners,  Ar thur  L.  and I rma J.  Clements,  7L Grand

Boulevard, Bi-nghamton, New York, have f i led a petit ion fot

redetermination of deficiency or for refund of personal income

taxes under  Ar t ic le  22 of  the Tax Law for  the year  1973.

(F i l e  No .  3 -30600907 ) .

A small claims hearing was held before Joseph Chyrywaty,

Smal l  Cla ims Hear ing Of f icer ,  d t  the of f ices of  the State Tax

Commiss ion,  State Of f ice Bui ld ing,  B inghamton,  New York,  oD

Oc tobe r  22 ,  L976 ,  d t  9 :15  a .m .  Pe t i t i one r ,  A r t hu r  L .  C lemen ts '

appeared pro se and for  h is  wi fe ,  pet i t ioner ,  I rma J.  Clements.

The Income Tax Bureau appeared by Peter  Crot ty ,  Esq. ,  (James

Sco t t ,  Esq .  o f  counse l ) .

ISSUES

f .  What  was the amount  of  the pet i t j -oner 's  d is t r ibut ive

share of  a  par tnership loss for  the year  1973?

I I .  Did a loan by the pet i t ioner  to  Mr.  Theodore L.  Rausch,

for  the purpose of  purchasing a d is t r ibutorsh ip,  resul t  in  a

capi ta l  loss,  when the loan was deemed uncol lectable and the

dis t r ibutorsh ip was t ransferred to  the pet i t ioner?
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FTNDTNGSiF FACT

l .Pe t i t i one rs ,A r t hu rL .and r rmaJ .C lemen ts , f i l eda

jo in t  New York s tate income tax res ident  re turn for  L973'

Pet i t ioner ,  Ar thur  L.  Clements,  d id  not  f i le  a  par tnership

re tu rn  fo r  1973 .

2 .onSep tember26 ,LgTs , t he lncomeTaxBureau i ssued

a statement of Audit changes against the petit ioners for the

taxable year Lg73. This statement indicated that a partnership

existed between Arthur L. clements and Barbara Lynn Gary and

that the net loss sustained by the partnership was divided

equal ly  between the two par tners.  A bad debt  capi ta l  loss of

$1 ,000 .00  was  a l so  d j - sa l l owed  by  the  Income Tax  Bureau .

3.  Pet i t ioner ,  Ar thur  L.  Clements,  entered in to an agfreemet t t

wiLh Barbara Lynn Gary on March lB, L973, which stipulated that:

"We, Lynn Gary & Arthur Clements I agnee to share equally $0/50)

a l l  i ncome rece i ved  f rom Mercon  Inc . "  on  March  20 ,  L973 ,  a

second agreement between Arthur Clements and Barbara Lynn Gary

was entered in to.  This  agreement  s tated that :

"S ince  Lynn  Gary  rece i ved  the  f i r s t  $600 .00  o f  i ncome

for  her  ivork j -n  the par tnership,  the next  $000.00 of

income from Mercon Inc. wil l  belong to Arthur clements'

Thereafter, al l  income from Mercon wil l-  be shared'
equal ly  in  accord wi th  the agreement  of  March 18,  L973.

It is further agreed that since Arthur clements is

prov id ing the c ip i ta l  investment  and business expenses

iana wi l i  susta in any poss ib le  loss) ,  Lynn G?ty is

responsib le for  the woi t<,  or  a t  least  the major  por t ion

of  i t ,  to  make the par tnership a success. ' '

4 . onMarchg ,LgT3 ,pe t i t i one r ,A r t hu rL .C lemen ts , l en t

$11000 .00  to  Theodore  L .  Rausch .  Mr .  c lemen ts  con tends  tha t

the purpose of this loan was to enable Mr. Rausch to purchase
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a d is t r ibutorsh ip f rom MerCon Inc.  On

six  days la ter ,  Mr.  Rausch t ransferred

to pet i t ioner ,  Ar thur  L.  C1ements.

March '15 ,  L973 ,  on l y

the d is t r ibutorsh ip

CONCLUSTONS OF LAW

A. That the agreements between petit ioner, Arthur L.

Clements,  and Barbara Lynn Gary dated March tB and March 20,

1973,  const i tu ted par tnership agreements,  the prov is ions of

which stipulated that income was to be shared equally and

that  Ar thur  L.  Clements would susta in any losses.

B.  That  the pet i t ioner ,  Ar thur  L.  Clements,  has susta ined

a  pa r tne rsh ip  l oss  o f  wh ich  h i s  d i s t r i bu t i ve  sha re  i s  $3 r055 .00 .

C.  That  the pet i t ioner ,  Ar thur  L.  Clements,  susta ined

no capi ta l  1oss,  s ince he received a d is t r ibutorsh ip in  exchange

for  the loan.

D.  That  the pet i t ion of  Ar thur  L.  CLements is  granted

to the extent that the addit ional personal income tax due

is  reduced  f rom $169 .58  to  $89 .80 ,  t oge the r  w i th  such  i n te res t

as may be lawfu11y owing; that the fncome Tax Bureau is hereby

di rected to  accord ingly  modi fy  the Not ice of  Def j -c iency issued

May  24 ,  : "976  and  tha t ,  excep t  as  so  g ran ted ,  t he  pe t i t i on  i s

in  a l l  o ther  respects  denied.

DATED: Albany, New York

March  7 ,  L977

OMMISSlON

MMISSIONER


