
STATE OF NEW YORK'
STATE TAX COMMISSION

In the Matter of the Pett t lon

o f

JACK COHEN
For a Redeterninat ion of a Def ic iency or
a Revtsion of a DeterminatLon or a Refund
of Personal Income
Taxes under Art icle(x) 22
Tax Law for the Year(s) m<*xfo$(r)
t969 & 1970.
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Bruce Batchelor
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the petitioner ln the wlthin proceeding,

securely sealed postpatd r traPPer addreseed

rhe Deparrmenr' 
":";::"::: 

:. ;":":","."::":";:"::":,

7th day of June , L977, lhe served the wlthln
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as  foL lows :
Mr. Jack Cohen
25 Aspen Lane
New Hyde Park, New York 11040

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excLusive care and custody of

the Untted States PostaL Service wlthln the State of New York.

That deponent further says that the said addressee is the (pefxrce*n*iale

u8>atDc) petitioner herein and that the address set forth on said wrapPer ie the

last knqr.sn address of the (aegxsooex80p<rlf,>ohe) petltloner.
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7Ltj.
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rA-3  (2176)

,  tg7'7. (,tr-* &cttzq/n'l -



STATE OF NEW YORK'
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

JACK COHEN

For a RedeEermlnat ion of a Def ic iency or
a Revision of a Determinatlon or a Refund
of Personal Income
Taxes under Art icLe (x) 22

AFFIDAVIT OF MAILING

of the
Tax l,aw for the Year(s) oc<*do&(x)
t969 & 1970.

State of New York
County of A1bany

Bruce Batchelor , being duly sworn, deposes and says that

*re is an enployee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 7th day of June , L9 77, lhe served the wlthln

Not ice of  Decis ion by (cert i f ied) mail upon Bennett A. Reiss

by enclos ing a

as fo l - lows:

(representatlve of) the petitloner tn the wlthln proceeding,

true copy thereof Ln a securely sealed postpald wrapper addressed

Bennet t  A.  Reiss,  Esq.
45 North Station P1aza
creat Neck, New York 1102I

and by deposit ing Bame enclosed ln a postpald properly addressed wrapper ln a

(post of f ice or off ictal  depository) under the exclustve care and custody of

the Unlted States Post,al  Service wlthin the State of New York.

Thar deponent further says that the sald addreesee is the (repreeentative

of the) peEit ioner herein and that the address set forth on said l rrapper ls the

last known address of the (representat ive of the) pet i t loner.

Sworn

7rh

to before me this

rA-3 (2176)
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r Hr. r'rct3 c&o
25 Ar;nn lrnr
til Hldo lerh, Lu fch llO4O

D|rr !lr. cdror

PLease take notice of the DEISId
of the State Tax Conrnission enclosed herewith.

Please take further notice that Pursuant to
Section(I) 690 of the Tax Law, .anY
proceeding in court to reviert an adverse deci-
sion must be conunenced within 4 mtlrr
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this

any other  mat ter  re lat ivedecision or concerning
hereto rnay be addressed
wiLL be referred to the

to the

Proper

. They
ly .

Colrran
lry Tarc
offtor

Enc.

cc :  Pet i t ioner ts
Ecrl"ng

Representat lve:

Taxing Bureau's Representat ive:

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

JACK COHEN

for  Redeterminat ion of  a  Def ic iency
or for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the  Years  1969  and  L970 .

DECISION

Pet i t ioner ,  Jack Cohen,  res id ing at  25 Aspen Lane,  New

Hyde Park,  New York 11040,  f i led a pet i t ion for  redeterminat ion

of a deficiency or for refund of personal income tax under

Ar t ic le  22 of  the Tax Law for  the years L969 and 1970.

(F i l e  No .  01050 )  .

A hear ing was held before Michael  A lexander ,  Hear ing Of f icer ,

a t  the of f ices of  the State Tax Commiss ion,  Tt ro l^ Ior ld  Trade CenLer ,

New York ,  New York ,  oD  Oc tobe r  26 ,  L976  a t  10 :45  A .M.  The

taxpayer  appeared by Bennet t  A.  Reiss,  Esq.  The Income Tax

Bureau  appeared  by  Pe te r  C ro t t y ,  Ese .  (A rno ld  Dorman ,  Esq . ,  o f

counsel )  .

ISSUES

I.  Whether  the absence of  an a l legat ion

Deficiency that petit ioner, Jack Cohen, r^7as an

corporat ion which fa i led to  pay over  personal

in  the Not ice of

of f icer  o f  the

income taxes withheld,
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const i tu tes an omiss ion which renders such not ice inef fectual

in  the asser t ion of  pet i t ioner 's  l iab i l i ty  for  penal ty  pursuant

to  sec t i on  e85 (g )  o f  Lhe  Tax  Law.

I I .  l fhether  pet i t ioner ,  Jack Cohen,  rTas 1 iab1e for  r - rnpaid

New York State withholding taxes due from Cooper & Cohen, Inc.

for  the per iods in  quest ion.

FINDINGS OF FACT

1.  Cooper  & Cohen,  Inc.  fa i led to  pay over  to  the Income

Tax Bureau, New York State personal income taxes withheld from

i ts  employees for  the per iod f rom October  1,  L969 to December 31,

L969  in  the  sum o f  $3 ,194 .72 ,  and  fo r  t h ree  pe r iods  f rom Apr i l  L ,

L970  to  November  30 ,  L970  i n  the  sum o f  $6 ,435 .77 .

2.  On May 24,  L97L,  the Income Tax Bureau issued a Statement

of  Def ic iency to  pet i t ioner ,  Jack Cohen,  for  a  penal ty  pursuant

to sect ion 685(g) ,  equal  to  the amount  of  New York State wi thhold ing

taxes due f rom Cooper  & Cohen,  Inc.  for  the per iod f rom October  1,

L969 to December 31,  L969,  upon the grounds that  he was a person

requi red to  co l lect ,  t ru thfu l ly  account  for  and pay over  sa id taxes,

and that  he wi l l fu l ly  fa i led to  do so.  Accord ingly ,  a  Not ice of

De f i c i ency  i n  t he  s r : : n  o f  $3 ,194 .72  was  i ssued  to  pe t i t i one r  on

May  24 ,  L97L .

3.  On March 20,  1972,  the Income Tax Bureau issued a

Statement  of  Def ic iency to  pet i t ioner ,  Jack Cohen,  for  a  penal ty

pursuant to section 685 (g) , equal to the amounL of New York State
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withholding taxes due from Cooper & Cohen, Inc. for the three

per iods  f rom Apr i l  1 ,  L970  to  November  30 ,  L970 .  A  No t i ce  o f

De f i c i ency  fo r  t hese  pe r iods  i n  t he  sum o f  $6 ,435 .77  was  i ssued

to  the  pe t i t i one r  on  March  20 ,  L972 .

4.  Pet i t ioner ,  Jack Cohen,  s tar ted employment  wi th  Cooper  &

Cohen,  Inc. ,  a  New York corporat ion wi th  of f ices at  317 West  37 i - i - : .

St reet ,  New York,  New York,  in  L934 and worked for  f i f teen years

on the n ight  sh i f t ,  f i rs t  as ar1 apprent ice,  then in  product ion

and then as a foreman. The business of the corporation was

typeset t ing.  Pet i t ioner  was a member of  Typographica l  Union No.  6,

and when he retired he received a pension from that r:nion.

5.  Pet i t ioner  was in  charge of  product ion which was done on

the  second  f l oo r  o f  317  Wes t  37 th  S t ree t .  The  bus iness  o f f i ces

of  Cooper  & Cohen,  Inc.  were located on the f i f th  f loor  of  th is

bui ld ing where they had been s i tuated s ince the ear ly  1940's .

Pet i t ioner 's  brother ,  I rv ing Cohen,  was the of f icer  o f  the corpora-

t ion and person in  charge of  admin is t rat ion and f inance.  Pet i t ioner ,

Jack Cohen,  and h is  brother ,  I rv ing Cohen,  each had author i ty  to

s ign cheeks,  but  pet i t ioner  s igned only  one or  two checks a year .

He never examined the books of the corporation, never supervised

any bookkeeping activit ies and never prepared or examined a tax

reLurn.

6.  Pet i t ioner ,  Jack Cohen,  received a weekly  net  sa lary  of

$265.00,  which amount  was g iven to  h im in  cash by the bookkeeper .
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He did not  know what  income h is  brother  received.  Pet i t ioner

never received a dividend as a shareholder and received three

Christmas-t ime bonuses in his thirty f ive years with the corpora-

t i on .

7.  Pet i t ioner ,  Jack Cohen,  and h is  brother  each ovrned 507.

of  the s tock in  Cooper  & Cohen,  Inc.  Jack Cohen was the secretary

and t reasurer .  I rv ing Cohen was pres ident  and v ice-pres ident .

Petit ioner never viewed his capacity as an off icer as anything

other  Lhan t i tu lar ,  and d id not  v iew h is  s tock in terest  in  the

corporat ion as proper ty  of  any s ign i f igance.  On h is  res ignat ion,

pet i t ioner  ass igned h is  ent i re  s tock hold ing to  h is  brother .

Desp i te  h i s  s tock  i n te res t  and  co rpo ra te  o f f i ces ,  pe t i t i one r

Lhought of himself as an employee.

8. During the years of his involvement with the corporation,

pet i t ioner ,  Jack Cohen,  had a few conversat ions wi th  h is  brother ,

Irving Cohen, regarding the need to borrow money to meet tax

l i ab i l i t i es .  The  l as t  such  conve rsa t i on  was  i n  the  fa l l  o f  L969 ,

and a loan was s igned for  by both par t ies.  Pet i t ioner  s tates he

knew nothing further regarding the exact l iabi l i ty, whether the

l iab i l i ty  was ever  pa id or  the loan ever  repaid.

9 .  On  May  l ,  L970 ,  pe t i t i one r ,  Jack  Cohen ,  l e f t  f o r  a

vacat ion in  F lor ida.  Four  days la ter ,  he suf fered a coronary

and was advised by h is  doctor  not  to  return to  the business.

Subsequent ly ,  pet i t ioner  sent  a  le t ter  o f  res ignat ion dated Ju ly  10,

L970,  and a lso ass igned a l l  h is  shares in  the corporat ion to  h is
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brother ,  I rv ing Cohen.  By le t ter  o f  J :u1-y 27,  L970,  I rv ing Cohen

advised pet i t ioner  that  h is  res ignat ion as secretary- t reasurer

was accepted,  and that  the ass ignment  of  h is  ent i re  sLock-ownership

to lrving Cohen was effective. This assignment was made without

cons ide ra t i on .

10 .  Pe t i t i one r ,  Jack  Cohen ,  ob jec ts  to  h i s  "de r i va t i ve

l iab i l i ty"  based on the a l leged fa i lure of  the operat ing bureau

to ind icate that  pet i t ioner  is  an of f icer  o f  Cooper  & Cohen,  Inc.

CONCLUSIONS OF LAId

A.  That  the s tatements of  def ic iency at tached to the

not ices of  def ic iency sent  peEi t ioner ,  Jack Cohen,  prov ide that

avai lab le in format ion ind icates that  pet i t ioner  is  a  "person"  as

def ined in  sect ion 685(n) ,  and l iab le for  the penal ty  under

sect ion 685 (g)  o f  the Tax Law,  and that  such statements af ford

both suf f ic ient  not ice of  and basis  for  the penal ty  asser ted,

and that the burden of disproving the l iabi l i ty asserted is upon

the taxpayer ,  pet i t ioner ,  Jack Cohen.

B.  That  pet i t ioner ,  Jack Cohen,  as an of f icer  and shareholder

of  Cooper  & Cohen,  Inc.  was a person requi red to  co l lect ,  t ru thfu l ly

account f.or, and pay over New York State withholding taxes due from

said corporat ion for  the per iod f rom October  l ,  L969 to December 31,

L969,  in  accordance wi th  the meaning and in tent  o f  sect ion 674 and

685 (n)  o f  the Tax Law.
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C.  That  s ince pet i t ioner ,  Jack Cohen,  wi l l fu l ly  fa i led or

caused  Cooper  &  Cohen ,  I nc .  t o  w i l l f u l l y  f a i l  t o  co l l ec t ,

truthful ly account for, and pay over New York State withholding

taxes due f rom said corporat ion for  the per iod f rom October  1,

L969 to December 31,  L969,  a penal ty  equal  to  the to ta l  amount

of  the unpaid wi thhold ing taxes for  sa id per iod was proper ly

asser ted against  h im in  the Not ice of  Def ic iency dated May 24,

L97L, in accordance with the meaning and intent of section 685 (g)

of the Tax Law.

D.  That  pet i t ioner ,  Jack Cohen,  due to  i l lness and h is

res ignat ion as an of f icer  o f  Cooper  & Cohen,  Inc.  in  May and

July  of  L970,  was not  a  person requi red to  co l lect ,  t ru thfu l ly

account for, and pay over New York state withholding taxes due

from Cooper  & Cohen,  Inc.  for  the per iod f rom Apr i l  L ,  1970 to

November 30,  1970.

E.  That  the pet i t ion of  Jack Cohen is  granted to  the

extent  that  the penal ty  asser ted in  the Not ice of  Def ic iency

dated March 20,  L972 pursuant  to  sect ion 085(g)  of  the Tax Law

for  the per iod f rom Apr i l  1 ,  L970 to November 30,  1970 is

cance l l ed .

Albany, New York

June 7,  L977

STATE TAX COMMIS


