
STATE
STATE

OF
TAX

NEI^I YORK
COMMISSION

In the l"latter of the Petition

o f

ROSS H. DORFMAN

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal Income
Taxes under Art icLe6D 22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year@)XfiIXXIII&d{E}
L968.

Stat,e of New York
County of Albany

Marsina Donnini , being duly sworn, depoaes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the A6 day of August ,  L977, she senred the within

Notice of Decision by (cert i f ied) mai l  upon Ross H.

D o r f m a n W t h e p e t i t ! o n e r t n t h e w i t h 1 n p r o c e e d i n g '

by encloslng a true copy thereof ln a securely sealed postpaid wrapper addreseed

as fol lorys: Mr. Ross H. Dorfman
JBO Mountain Road
Union City, New Jersey O7OB7

and by deposlt ing same enclosed in a postpatd properLy addressed wrapPer ln a

(post of f ice or off ic iaL depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That, <leponent further says that the said addressee is the (igtriGG€ffdqnffirg

XtWXflE} petitioner herein and that the address set forth on said nraPPer le the

Last knowrr address of the Wpeti t loner.

Sworn to before me thls

I6t,La day of August

rA-3 (2176)

,  L977 .



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROSS H. DORF}4AN

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat lon or a Refund
of Personal- Income

AFFIDAVIT OF MAILING

Taxes under Art ic le6}LL of the
Tax Law for the Yea@
I q 6 8 -

State of New York
County of AlbanY

Marsina Donnini

she ts an emptoyee of

age, and thaL on the

Not ice  o f  Dec is ion

the

16

, being duly sworn, deposes and says that

Department of Taxat lon and Finance,.over 18 years of

day of August ,  L9 ?7, she served the wlthin
Martin Rotheim. CPA

by (certified) maiL upon and Lawrence Blau,Accountant

of Goldstein, Go1ub, Kessler & Company, P.C.
(iepresentatlve bff the petitloner ln the withln proceedl-ngt

by enclosing a true copy thereof in a securely seaLed postpald wrapper addressed

as fol lows: Mart in Rotheim, CPA
and Lawrence Bl-au, Aecountanl
Goldstein, Go1ub, Kessler & Company,
245 Park Avenue
\Ia'4r York, NeW Yorl< . 1OO17

and by depostt'i irg s-ame'enclosed in'i-p'ostpaid properly addressed \trapper tn a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the United States Post,al  Service withi .n the State of New York.

That. deponent further says Lhat the sald addressee is the (representatlve

of the) pet i t ioner herein and that the address set forth on sald r trapper is the

last knorsn address of the (representat ive of the) petLt loner.

Sworn to before me this

f61Jt day of August

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU'

ALBANY, NEW YORK I2227

Arrguet L6, Lyn

l{r. Soas fi. brfuan
$O m*rntafn Road
Bni.on €ltln, New Jersey W?

Dff'r Hr' Dorfr,'anl

Please take notice of the tbttcc of Drel*rl,on
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to sectionfi) 6qO of the Tax Law, any
proceeding in court to review an ad'ierse decision by the State Tax
Commission can only be insti tuted under Art icle 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 rnonth.s
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

8ar

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

ROSS H. DORFMAN

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of. the Tax Law for the Year 1968.

DECISION

_ Pet i t ioner ,  Ross H.  Dor fman,  res id ing at  380 Mounta in Road,  Union

City, New Jersey 07087, has f i led a petit ion for redetermination of a deficiency

or refund of personal income tax under Art icle 22 of. the Tax Law for the

year  I9  68 .  (F i t e  No .  f  0594 )  .

A formal hearing was held before Edward Goodell,  Hearing Off icer, at

the off ices of the State Tax Commission, Two World Trade Center, New York,

NewYork on December 13,  L97 6 at  2 :45 P.M,  Pet i t ioner  appeared by Goldste in,

Colub,  Kessler  & Company,  P.C. ,  by Mart in  Rotheim,  CPA and Lawrence BIau,

Accountant. The Income Tax Bureau appeared by Peter Crotty, Esq, (James A.

Sco t t ,  Esq .1  o f  counse l ) .

ISSUE

Whether the petit ioner sustained a deductible Ioss for the tax year 1968

and, i f  not, whether, alternatively, the petit ioner can claim depreciation with

respect to a herd of catt le in l ieu of a deductible loss relative thereto.
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FINDINGS OF FACT

t . Petit ioner f i led a New York State income tax resident return for the

year 1968 in which he reporLed that his total income for said year was the sum

o f  $ t72 ,49L .00  and  i n  wh i ch  he  c l a imed  deduc t i ons  t o ta l l i ng  $164 ,031 .00  and

taxab le  i ncome  o f  $ I1  ,  860 .00 .

2.  Pet i t ioner  c la imed,  as a l leged in  the pet i t ion here in dated Ju ly  6,

L972 ,  t ha t  $ I49 ,900 .00  o f  sa id  t o ta l  deduc t i on  o f  $164 ,03 I . 00  rep resen ted  a

"casual ty  loss"  ar is ing f rom " thef t " .

3 .  On  Apr i l  10 ,  I 972 ,  t he  Income Tax  Bureau  i ssued  a  S ta temen t  o f

Audit Changes and a Notice of Deficiency, disal lowing the deduction of said

c la imed loss of  $ t+9,900.00,  correct ing the New York taxable income f rom

$I  I  ,  860 .00  to  $1  6 I  ,  760 .00  and  impos ing  add i t i ona l  pe rsona l  i ncome tax  o f

$20 ,617 .40  and  i n te res t  o f  $a ,696 .08  o r  a  to ta l  de f i c i ency  i nc lud ing  i n te res t

o f  $24 ,3 I3 .48 .

4.  On or  about  December 27,  1968,  the pet i t ioner  deposi ted the sum

of  $150 ,000 .00  w i th  one  Anne  Lamon t ,  v i ce -p res iden t  o f  Myerson  &  Co . ,  I nc .

engaged in  the s tock brokerage,  investment  and secur i t ies bus iness,  in

connection with a proposal for the purchase of 150 heifers owned by Carlo M.

Paterno,  a /b/a Meadow Lane Farm, for  a  to ta l  purchase pr ice of  $450,000.00.
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5(a)  .  On or  about  Apr i l  I0 ,  1969,  an act ion was inst i tu ted in  the

Supreme Court of the State of NewYork, County of NewYork, on behalf of the

petit ioner as plainti f f  by Bobroff ,  Olonoff & Scharf as his attorneys, against

sa idAnne Lamont ,  Meyerson & Co. ,  Inc.  and Car lo  N4.  Paterno,  d /b/a

Meadow Lane Farm as defendants,  for  the recovery of  the sa id sum of  $150,000.00.

(b) . The complaint in said action al leges in part in i ts f irst cause of

action that the "plainti . f f  deposited with defendants the sum of One Hundred

Fi f ty  Thousand Doi lars  ($f  S0,000)  wi th  the understanding that  i f  a l l  the terms

and condit ions of a proposed transaction for the purchase by plainti f f  ,  from or

through defendants of one hundred f i f ty (150) heifers did not meet the plainti f f 's

wishes and desi res in  each and every respect  . . .  or ,  i f  for  any reason,  or

cause whatsoever, plainti f f  did not wish to proceed with the proposed transaction

as not being suitable or desirable to him in his sole discretion and judgment, the

said deposited sum would be returned to him immediately upon plai.nt i f f 's request

therefor. .  .  "

Said f irst cause of action furlher al leges in part that plainti f f  and

defendants "fai led to reach a meetinq of the minds and plainti f f  refused to

proceed any further with the negotiat ion of or to approve, the said proposed

transact ion. . .and p ia in t i f f  requested and demanded the return of  h is  deposi t

moneys of  $150,000 pursuant  to  h is  ar rangement  wi th  defendants,  which

request  and demand was refused.  . .  "
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(c) The second cause of action incorporates the aforesaid al legations

and al leges in part that in order "to induce plainti f f  to deliver to them the said

S150 ,000  depos i t  . . .  t he  de fendan ts  fa l se l y  and  f raudu len t l y  . . .  caused

defendant  Lamont  to  represent  to  p la in t i f f  in  substance and ef fect . . . that

defendants. .  .  intended to return to plainti f f  his said moneys placed on deposit

with them upon demand, whenever he wished and without question or demand..

Said second cause of action further al leges in part that a typewritten

prospectus furn ished to p la in t i f f  "was mater ia l ly  fa lse and mis leading. . .  "

in various respects stated in said second cause of action.

6.  On or  about  October  6,  1969,  a s t ipu lat ion d iscont inu ing the afore-

said action was signed by the attorneys representing the plainti f f  ,  the petit ioner

here in,  and the defendants there in named,  the sum of  $144,500 was returned to

the petit ioner and, in consideration thereof the petit ioner assigned to Carlo M.

Paterno,  one of  sa id defendants,  "a l l  o f  h is  r ight ,  t i t le  and in terest  in  and to

the claim asserted in the complaint against Carlo M. Paterno, d/b/a Meadow

Lane  Fa rm.  . .  "

7 .  On or  about  January 28,  1976,  the pet i t ioner 's  accountants submit ted

to the Income Tax Bureau copies of two l ists as fol lows:

One of  sa id l is ts  hereaf ter  descr i .bed as "Schedule I " ,  "conta ins,  among

other  th ings,  the names of  I49 "animals"  and,  in  addi t ion the names of .27 "bul l

ca lves"  together  wi th  the i r 'Reg.  No.  " ,  the i r  "ca lv ing dates"  and "breeding

status " .

The other  of  sa id l is ts ,  hereaf ter  descr ibed as "Schedule 2" ,  conta ins,

among  o the r  t h ings ,  t he  names  o f  150  an ima ls ,  t he i r  ages  as  o f  Augus t  I ,  I 968 ,



a .
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the i r  " remain ing months"  and a schedr le  of  a l leged "1968 deprec iat ion"  as to

each of said animals, the aggregate amount of which is al leged to be the sum

o f  $ t07 ,030 .50 .

qW

A. That the petit ioner has fai led to sustain the burden of proof that

he suffered either a casualty loss or a loss by reason of theft or fraud or

otherwise in the tax year f 968.

B. That the petit ioner's loss, i f  any, arose out of a transaction entered

into for profi t  and the year of sett lement, namely 1969n of the aforesaid action

insti tuted by the petit ioner on or about Apri l  6, I969, determines the t ime when,

the  l oss ,  i f  any ,  i s  es tab l i shed .

C. That the petit ioner fai led to sustain the burden of proof that he

acquired t i t le to a herd of 150 catt le or any part thereof described in either

"Sc ted ; Ie  I "  o r  "Schedu le  2 " .

D, That in addit ion to the petit ioner's fai lure to establish ownership d

the herd of catt ie or any part thereof described in either "Schedule I" or

"ScheduIe 2" ,  the ev idence does not  establ ish the amount  of  "1968 deprec iat ion" ,

i f  any, of said herd or any part thereof .



E, That the petition of

Def ic iency issued on Apr i l  10,

DATED: Albany, New York

August  L6,  L97 '7

Dorfman is denied and the

susta ined.

-6 -

Ross  H .

L972  i s

Notice of

COMMISSION

ESIDEN

ISSIONER

COMMISSIONER


