
STtrIE OF NEI^I YORK

S1IATE TN( M{MISSION

In the }btter of ttre Petition

of

O. L. C4RRISON H.DB. and ALICE D. H,DB.

for Redetemination of a Deficiency or for RefiJd
of Perscnral hcore Tax r-nder Article 22 of the
Ta>c Law for ttre Years 1966 through 1970.

DECISrcN

0. L. C'arrrison Elder and Alice D. Elder, residing at Elder ltruntain,

St. Elrc, Tetrtessee, filed a petiticnr for redetermirraticn of a deficierrcy or

for refi.rrd of personal incoue ta:< r,rrder Article 22 of the Tac Law for the

years 1966 thro:gh L970. (Fi1e No. 11028)

A fo:mal hearing was held cnr April 28, L976, at tlre offices of ttre State

Tax Corrnission, T\,o lilorld T"ade Center, Ner'r Yor{<, Ner.r Yollc, before Nigel G.

hiright, Hearing Officer. The petitioners appeared by Errcrett, Jotmson &

Breckenridge @ugerre Chester, Esq. and Peter K. Iattrrcp, Esq. of counsel). The

Incore Ta:< Brreau appeared by Peter Crotty, Esq. (Solmn Sies, Esq. of cornsel).

I. Ir,lhether the nethod of allocating incoure and erpenses attributable to

Nsr York SEate, including the rethod of allocatjr€ prirnary or urdennzriting profits

by petitioner, O. L. C,asison Elder's partrnership, J. C. Bradford & Co., an

turderr,rriter and dea.ler in secr-rities was proper, Trrh€n as parc of a ptrblic offering,

the aforesenticned pa::arership, as a rrnnber of sr r-rrden^rriting syndicate managed

by a Nen^r York-based undensriter, enters into an ulderwriting coumibrEnc for ttre

pwchase of secrrities of an issuirg corporaticn
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II. lihat is ttre resultant effect of suctr allocations crn petilioners I ,

O. L. C'a:riscn Elder and ̂ Alice D. E1der, personal inccnre tax liability?

EINDITGS OF EACT

1. Petitioners, 0. L. Garrison Elder and Alice D. Elder, filed Nenv York

State nonresiderrt incore tax rett.ffiis for ttre years 1966 ttrough L970.

2. On October 12, 1972, ttre l:nccure Tac Br-nceau issued a ldotice of

Defieiency against the petitioners, O. L. Ga:riscn Elder and Alice D. Elder

for the yeirrs 1966 thrcugh L970. Said Notice of Deficiercy was based cn

O. L. Ganison Elder's share, as a paJrtner, of partrrership incm fron primarT

or undennrritir€ profits and stodc brokerage ccmission and eading incm earned

by J. C. Bradford & Co., dr-ring the years in issue. Since the rlispqsition of ttre

petition of O. L. Garzison Elder and Alice D. Elder is contingerrt on the State Tax

Conmission's detetmination in the Petition of J. C. Bradford & Co., the'Tindings

of Fact" in said decision are hereby adopted.

3. It was stipulated at the hearing in ttre Matter of J. C. Bradford & Co.,

that tlre ar.r*Ltor's Sdredule C - 'Distributicrr to Partrrers" corectly reflects the

total Federal inccme each partrrer of J. C. Bradford & Co. earned std/or received

from said parunership &!.ing the years 1964 through L970. It was firrtfrer

stipulated that ttre aforenentioned eornt of incone of eaclr parEner r,*ridr is

allocable to Nerar Yort State shall be egual to the @trrt detendned by mrltipfying

tlee anourt of sr-rctr inccme by the percentage of incone allocable to Ner^r Yor'lc as is

ultinately detemined in the proceedings relating to J. C. Bradford & Co.'s

urincorporated br,rsiness Lax.

COI{CLUSrcNS OF IAW

A. Ihat the "Conclusicn:s of La,/' stated in the State Tarc Comissicnr decisicn

in the Petitic'n of J, C. BradforcfQ lCo., a copy of vfrridr is attactred hereto, are

hereby adopted.
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B. That the petiticrrers are liabLe for personal incore tax &re on

O. L. Ga:rison Elder's prorporticnate share of the paarershin, J. C. Bradford &

Co.'s primary or r:nde*rriting and brokerage ccmdssion and trading profits allocated

to Nerr Yor{< State for the years in issr:e, in the State Tac Ccnmission decision in

the Petiticnr of J. C._pradford Q-yCo., er<cept as stated therein.

C. That the petiticnr of O. L. Garrison Elder and Alice D.

to the e:<tent indicated in Concl-r-rsicrr "A" of the Petiticnr of J.

and is in all other respects denied.

DAIED: Albany, Ner^r York
February 1, 1977

Elder is gr:arted

C. Bradfoad & Co.

STAIE TN( MM'{ISSION

i

\l\u-ta, iC*4-.,---



STATE OF NEW YORK

STATE TAX COMMISSTON

fn  the  Ma t te r  o f  t he  Pe t i t i on

o f

J.  C.  BRADFoRD A Fo.
fo r  Redetermlnat ion  o f  a  Def ic iency  or  fo r
Refund o f  Un lncorpora ted  Bus i -ness  Tax  under
Ar t i c le  23  o f  the  Tax  Law fo r  the  Years  l -964
th rough  I970 .

DECIS ION

J .  C .  B r a d f o r d  &  C o . ,  7 7 0  F o u r t h  A v e n u e  N o r t h ,  N a s h v i l l e ,

. n a n n o q q a a  2 ' 7 2 1 9 ,  f i l e d  a  p e t l t l o n  u n d e r  A r t i c l e  2 3  o f  t h e  T a xJ I

Law fo r  rede te rm lna t i -on  o f  a  de f i c i ency  o r  f o r  re fund  o f

un inco rpo ra ted  bus lness  tax  under  A r t l c l e  23  o f  t he  Tax  Law fo r

t he  yea rs  1964  t h rough  1970 .

A  hea r i ng  was  he ld  on  Ap r i l  28 ,  L976 ,  d t  9z i . 5  A .M .  a t  t he

o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Two  Wor ld  T rade  Cen te r ,

New Yo rk ,  New Yo rk ,  be fo re  N ige l  G .  Wr lgh t ,  Hea r l ng  O f f i ce r .

T h a  n a t ' l l - i n n o 'r l r s  l , s v ru r t , r r s r  appea red  by  Eve re t t ,  Johnson  &  B recken r i dge ,  Esgs . ,

(Eugene  Ches te r ,  Esq .  and  Pe te r  K .  La th rop ,  Esq .  o f  counse l - ) .

The  I ncome  Tax  Bu reau  appea red  by  Pe te r  C ro t t y ,  Esq . ,  (So lomon

S ies ,  Esq .  o f  counse l ) .

ISSUES

l .  Whe the r  t he  pe t i t i one r ,  & f l  unde rwr l t e r  and  dea le r  l n

secu r i t i es ,  used  t he  p rope r  me thod  o f  a l l oca t i ng  p r ima ry  o r

unde rwr i t i ng  p ro f l t s ,  when  as  pa r t  o f  a  pub l i c  o f f e r l ng ,  pe t l t l one r ,

as  a  member  o f  an  underwr i t i ng  synd ica te  managed  by  a  New York -based

underwr i t e r ,  en te rs  i n to  an  underwr i t l ng  commi tmen t  f o r  t he
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purchase of  secur i t ies of  an issuing corporat ion.

a. The rncome Tax Bureau asserts that such primary and

underr,rrrit ing profit is allocable to New york State in those

instances where Lhe r:nderrurit ing activity occurred in this. State

and is to be distinguished from the secondary profit which is

measured by the amount of profit made by an independent dealer

on shares sold to the public and which are allocated to the branch

off ice f rom which the secur i t ies were sold.

b.  Pet i t ioner asserts that  the total  prof i t  f rom both the

undennrrit ing and sale of the securit ies, (the primary and second-

ary prof i ts)  a l ternat ively should be al locared to the of f ice

where the shares were sold, ox that the rrnder:writ ing or primary

prof i t  should be al located. to Nashvi l le,  Tennessee where i ts pr in-

c ipa l  o f f i ce  i s  loca ted .

rr .  whether the pet i t ioner proper ly al located income by

using the three factor for:nula as provided in subsection (c)

section 707 of the Tax Law or whether che rncome Tax Bureau

proper ly al located pet i t ioner 's income by using the direct  method

of accor:nt ing by peci t ioner 's books, €rs provid,ed in subsect ion (b)

of  sect ion 707 of  the Tax Law.

I I I .  Whether the percentage al locat ion of  stock brokerage

cormission income as provided for in the Income Tax Regulations

was Proper.

IV. l ' lhether the allocation of direct and indirect expenses

was Proper.
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FINDTNGS OF FACT

1 .  The  pe t l t l one r ,  J .  .C .  B rad fo rd  &  Co . ,  f l l ed

par tnershlp and uni -ncorporated business lncome tax returns

fo r  t he  yea rs  1964  th rough  LgTo .  The  pe t l t l one r  execu ted

eonsen ts  ex tend ing  the  t lme  w l th in  wh lch  to  l ssue  assessmen ts

to  oc tobe r  31 ,  1972 .  0n  oc tobe r  ! 2 ,  r gTz ,  t he  rncome  Tax

Bureau  i ssued  a  s ta temen t  o f  Aud l t  changes  aga lns t  t he

pa r tne rsh ip  i n  t he  amoun t  o f  $1BBr4B0 .OO p lus  i n te res t  1n

the  amoun t  o f  $38 ,g86 .42  f o r  a  t o ta l  o f  $2271466 .42 ,  and

acco rd lng l y  l s sued  a  No t l ce  o f  De f i c i ency  t he re fo r .

2 -  J .  c .  B rad fo rd  &  co .  i s  a  l lm i f ed  pa r t ne rsh lp

cons l s t l ng  o f  15  genera l  pa r tne rs  and  one  l im l ted  pa r tne r

w l th  l t s  p r i nc ipa l  o f f l ce  l oca ted  i n  Nashv i l l e ,  Tennessee  and

branch  o f f i ces  l oca ted  l n  Memph i - s ,  Knoxv111e ,  K ingspor t ,

Johnson  c i t y ,  Jackson ,  c la rksv111e  and  cha t tanoga ,  a l l  i n

Tennessee ;  spa r tanburg  and  Greenv l l l e  1n  sou th  ca ro l i na ;

c leverand and co lumbus in  ohio;  B l rmingham, Alabama;  For t

Laude rda le  and  Jacksonv11 le ,  F l o r l da  (oo t r r  c l osed  i n  196g ) ;

3  b ranch  o f f l ces  l oca ted  i n  A t l an ta  and  one  l n  Da l ton ,  a l r

i n  Geo rg la ;  Bos ton ,  Massachuse t t s ;  Co lumbus ,  Gu l f po r t ,

Jackson  and  Mer l d l an ,  a l l  i n  M i ss . ;  G reensbo ro ,  No r th

ca ro l i na  and  New yo rk  c i t y ,  New yo rk .  The  pe t i t i one r  was

engaged  i n  bus iness  as  a  b roke r  and  dea le r  o f  secu r l t l e s .
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3 .  The  pe t l t l one r  du r lng  the  yea rs  l n  l ssue  was  and

s t l l I  i s  a .member  o f  t he  New York  S tock  Exchange ,  t he  Amer l can

Stock Exchange and other  secur l ty  and commodi ty  exchanges.

One  o f  t he  pe t i t i one r?s  genera l  pa r tne rs  spends  a l l  o f  h l s

t lme  execu t l ng  the  f i rm fs  New York  S tock  Exchange  o rde rs .

The  pe t i t l one r  does  no t  have  a  f l oo r  pa r tne r  on  the  Amer l can

Exehange but  re ta lns another  f i rm to execute l ts  ord.ers on that

exchange .

4 .  The  pe t l t i one r r s  bus lness  l nc l udes  t he  pu rchase

and  sa1e ,  &s  agen t  f o r  1 t s  cus tomers . ,  o f  secu r l t i es  l i s ted  on

the  va r lous  exchanges  
' i nc lud lng  

the  New yo rk  s tock  Exchange

and  the  Amer i can  s tock  Exchange .  Tn  add i t i on ,  t he  pe t l t l one r

ae ts  as  agen t  cn  p r i nc lpa l  1n  connec t i on  w l th  the  pu rchase

and  sa le  by  i t s  cus tomers  o f  t t ove r - the -coun te r t t  o r  un l i - s ted .

secu r l t l es ,  mu tua l  f unds ,  mun i - c ipa I  bonds ,  i ndus t r i a l

revenue  bonds  and  commod i t i es .

5 .  Du r ing  the  yea rs  i n  i ssue  J .  C .  B rad . fo rd .  &  Co .

pa r t i c i pa ted  and  s t i 11  pa r t i e ipa tes  i n  pub l i c  underwr i t i ngs

o f  co rpo ra te  s tocks  and  bonds ,  mun ic lpa l  bond .s  and  l ndus t r l a l

revenue  bonds .  The  pa r tne rsh ip  a l so  o r i -g ina tes  and  manages

i t s  own  underwr i t i ngs  and  synd lca tes  the  l ssues to  o the r

underwr i t e rs  and  seL l i ng  g roup  pa r t i c i pan ts .
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6,  Many corporate underwr l t ings are managed by an

underwr i ter  or  underwr j - ters  located ln  New York Ci ty .  To

keep  ab reas t  o f  deve lopmen ts  w l th  respec t  t o  underwr l t i _ng ,

one  o f  t he  pe t l t i one r?s  pa r " tne rs  l s  a t tached  to  the  New York

o f f l ce .  H i s  du t i es  a re  t o  a t t end  p r l ce  mee t i ngs ,  t o  s l gn

underwr l t ing agreements and to  keep the f l rmrs pr inc lpa l

of f lce in formed of  any developments re la ted to  the underwr l t lng.

7  .  The  pe t l t l one r  a l - so  pa r t l c l pa ted  j _n  underwr l t 1ng t

ou ts lde  the  S ta te  o f  New York .  rn  those  l ns tances  where  the

pet i t i -oner  was the managing und.erwr l ter ,  the syndicat lon

would be handl -ed by the Nashvl l1e of f lce and the New york

b ranch  o f f i ce  was  no t  l nvo Ived .

B .  Du r i ng  t he  yea rs  i n  i s sue ,  t he  pe t i t i one r  was  a

member of  underwr i t lng syndlcates where the manager  was located.

wi th ln  tne s tate of  New York.  fhe underwr i t ing agreements

en te red  i n to  by  such  members  o f  t he  synd lea te  a re  re ta ined

by  the  underwr i t l ng  managers .  The  se t t l emen t  and  d i s t r l bu t l on

o f  p ro f l t s  a r l s l ng  f r om the  d i s t r i bu t l on  o f  secu r i t i e s  1s

usua l l y  made  1n  the  manager?s  o f f i ce  bu t  may  be  made  in  ano the r

p lace  de te rm ined  by  such  manag lng  underwr t te rs .  Such

underwr l t i ng  ag reemen ts  were  app roved  by  the  p r i nc ipa l  o f f l ce

and  s igned  by  a  pa r tne r  ass igned  to  the  New York  b ranch  o f f i ce

fo r  t ha t  pu rpose ,  o r  some o the r  pa r tne r  1n  the  p r i nc ipa l

o f f i ce ,  and  then  re tu rned  to  the  manag lng  underwr i . t e r  o r

underwr i - ters  in  New York.
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9.  The underwr i t lng agreements were entered ln to

fo r  t he  pu rpose  o f  f ac i l l t a t l ng  the  sa le  to  the  pub1 lc  o f

secu r i t l es  i ssued  by  an  l ssu lng  co rpo ra t i on .  These

agreemen ts  were  sub jec t  t o  t he  regu la t l ons  o f  t he  Secu r l t l es

and  Exchange  Commiss lon .  The  d l f f e rence  i n  p r l ce  be tween

tha t  a t  wh lch  the  sha res  a re  l ssued ,  t ha t  a t  wh lch  they  a re

pu rchased  f rom the  l ssu ing  co rpo ra t l ons  and  the  p r l ce  a t

wh ich  they  a re  to  be  o f fe red  to  the  pub11c  i s  ca l l ed  the

sp read .  A  ce r ta in  po r t i on  o f  t he  sp read  l s  t o  be  re tu rned

to the managlng underwr i ter  or  underwr l ters  as the i r  underwr l t lng

fee .  Ano the r  po r t i on  1s  re ta ined  by  the  underwr i t e r  as

h i s  underwr i t i ng  p ro f i - t s ,  as  compensa t lon  fo r  be ing  pa r t  o f  t he

underwr i t i ng  synd ica te .  The  ba lanee  o f  t he  sp read ,  name ly

the  seeonda ry  p ro f i t s ,  a re  re ta i ned  by  t he  se l l e r s  o f  t he

s tock  t o  t he  pub l i c ,  whe the r  t hey  a re  so ld  t o  t he  pub1 l c

by  the  underwr i t e rs  th rough  the i r  b ranch  o f f i ces  o r  a

sel l ing group of  which the underwr l ter  may or  may not  be a

par t ,  or  by any dealers inv i ted by the managing underwr l ter

who have so ld the shares of  s tock.  The underwr i t ing

agreement  prov ldes for  a  commitment  by each underwr l ter

t o  pu rchase  a  ce r t a i n  amoun t  o f  t he  i s sued  secu r i t i e s .

The underwr i t ing agreement  may prov ide that  a  cer ta ln  por t lon

o f  t he  secu r i t i es  to  wh ich  the  underwr i t i ng  member  has  comml t ted

h imse l f  may  be  rese rved  by  the  managemen t  to  be  so ld  to  members

o f  a  se l l i ng  g roup  who  a re  no t  pa r t i - es  to  the  underwr l t i ng

ag reemen t  and  wou ld  be  en t l t l ed  on l y  t o  t he l r  i t dea le r t s

concess ion i l ,  t he  seconda ry  p ro f i t s .
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These members may be lnv l ted by the underwr l t ing manager

o r  t hey  may  reques t  t he  manager  to  be  a l l owed  to  pa r t i c i pa te .

Each dealer  who has been lnv i ted or  has requested.  an

inv l ta t ion f rcm a member of  such a group may enter  ln to a

1ega l  commi tmen t  t o  pu rchase  i ssued  sha res .  rn  ce r ta in

ins tances ,  t he  underwr l t en  may  reques t  t o  become a  member

of  the se l l ing group whenever  a member und.erwr l ter  f lnds

i t se l f  i n  a  pos i t l on  to  be  ab le  to  se l l  more  than  the

sha res  a l l o t t ed  t o  i t .  r n  t ha t  even t ,  w i t h  r espec t  t o

the  sha res  so ld  on l y  as  a  member  o f  t he  se111ng  g roup ,  on l y

the  dea le r r s  concess lon  l s  a l l owed .  
' The  

advan tage  o f  be lng  an

underwr l ter  ra ther  than a member of  the se l l ing group l ies 1n

the  fac t  t ha t  t he  underwr i t e r ,  by  se111ng  d l rec t l y  t o  t he

pub1 lc ,  w i l l  be  ab le  to  rece i ve  no t  on l y  t he  secondary  p ro f l t s

which are made by a dealer  but  the underwr i t ing prof i ts  as we11.

10 '  The  pe t i t i one r  na in ta ined  i t s  books  and  reco r .ds  a t  1 t s
p r i nc i pa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .  The  pa r t ne rsh lp r s

income p roduc ing  d .epa r tmen ts  i - nc lude  the  p r i nc lpa l  o f f l ee  sa1es ,

B ranch  o f f i ce  sa res ,  rns t l t u t i ona l ,  t he  T rad lng  Depar tmen ts - ,  t he

Corporate Underwr i t ing Depar tment  and the Munic ipa l  Depar tment .

Trading Depar tments are mainta ined in  Nashvi l le  and Memphis,

Tennessee  and  A t ran ta ,  Georg i_a .  un t i l  1968  the re  was  a  T rad ing

Depar tment  mainta ined at  the New york c l ty  branchr-  o f f ice.  The

Admin i s t ra t i on  and  se rv i ce  Depar tmen ts ,  l oca ted  j -n  the  p r i nc ipa l

o f f i ce ,  i nc lude  the  Accoun t ing  Depar tmen t ,  t he  comp l iance

Depar tmen t ,  t he  Research  Depar tmen t  and  the  ope ra t l ons  Depar tmen t .
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The Operat lons Depar tment  ls  made up of  the fo l lowlng

depar tmen ts :  Pe rsonne l  and  O f f l ce  Se rv l ces  Depar tmen t ,

fn ternal  Audi tor  Div ldend Depar tmenL,  Marg ln Depar tment ,

Broker /Dealerr  s  Cashier t  s  Depar tment ,  Inst l tu t lonal

Depar tment ,  System and Communlcat lons Depar tment  and

New York Operat ions Depar tment .  The Systems and Communicat lons

Depar tmen t ,  l oca ted  i n  t he  p r l nc lpa l  o f f l ce  l nc ludes  the  Ma l l

and Dupl icat ion Depar tment ,  the Wlre and Order  Depar tment ,  the

Purchase and Sale Depar tment  and the Data Processlng Depar tment .

The Wire and Order  Depar tment  ls  connected by te le type to

each  o f  t he  f i rm 's  b ranch  o f f i ces  and  to  the  fLoo rs  o f  t he

New York  and  Amer i can  S tock  Exchanges .

11.  The New York Operat ions Depar tment  located in  the

New York  C l t y  b ranch  o f f i ce  i s  respons lb le  fo r  ve r l f y i ng  the

par tne rsh ip  t  s  t ransac t i ons  on  the  New York  and  Amer i can  S tock

Exchanges .  f n  add l t l on ,  1 t  ma in ta ins  reco rds  o f  f l oo r

b roke rage  commlss lons  due  to  o r  f rom o the r  b roke rs ,  and

rece lves  and  de l i - ve rs  secu r i t i es  due  to  o r  f rom o the r  b roke rs .

12 .  The  pe t i t l one r rs  b ranch  o f f j - ce  l n  New York  C i t y

i s  under  the  managemen t  o f  a  res lden t  pa r tne r .  I t s  reg l s te red

rep resen ta t i ves  buy  and  se I I  secu r i t i es  fo r  cus tomers  o f  t he

f i rm .  The  New York  o f f i ce  as  we l l  as  the  o the r  b ranch  o f f l ces

ma in ta in  a t rb lo t te r f i  r eco rd  o f  t he  t ransac t i ons  w i th ln  tha t

pa r t l cu la r  b ranch  o f f i ce .  Repor t s  o f  t he  execu t l on  a re

s lmul taneously  sent  to  Nashvi l le  through the Wlre and Order

Depar tmen t .  I t  wou ld  then  be  en te red  i n to  the  compu te rs  ma in ta ined

in  Ch icago ,  I l l i no l s .  Orde rs  to  buy  and  seL l  ove r - the -coun te r

secu r i t i es  o r i g ina t i ng  i n  t he  New York  o f f i ce  wou ld  be  c red i ted

to  t ha t  o f f i ce .
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13 .  The  pe t l t i one r  repo r ted .  no  New York  l ncome f rom e l the r

the  underwr i t i ng  o f  secu r l t l es  o r  t he  d . i s t r i bu t i on  o f  und .e rwr l t t en

secu r i t l es .  The  pe t i t i one r  a l l oca ted  1 t s  l ncome  on  t he  bas l s

o f  t he  th ree  fac to r  f o rmu la  as  p rov lded  fo r  1n  sec t l on  707

subsec t l on  ( c )  o f  t he  Tax  Law .  The  pe t i t l one r  a l so  a l l oca ted

the  sa la ry  o f  t he  f l oo r  pa r tne r  on  the  New York  s tock  Exchange

to  t he  p r i nc i pa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .

14 .  The  pe t i t l one r  es t ima ted  tha t  t he  p r lmary  underwr i t i ng

p ro f i t s  a t t r l bu tab le  to  New York  sou rces  (where  the  manag lng

underwr i t e r  was  l oca ted  l n  New York  and  D ls t r l bu t i on  o f

underwr i t t en  secu r i t l es  takes  p lace ' i n  New yo rk )  rep resen ted

27% o f  i t s  co rpo ra te  t rad ing  l ncome.  such  a  pe rcen tage  was

based .  on  the  f i gu res  o f  t he  pe t l t l o re r  by  d l v id ing  g ross

co rpo ra te  i ncome by  the  p r i -mary  p ro f i t  l ess  the  p r lmary

p ro f i t  a l ready  i nc luded  1n  New York  sa Ies .  The  aud i to r

accep ted  such  es t lma tes  l n  compu t lng  p r imary  underwr l t i ng

p ro f i t  a t t r i bu tab le  to  New yo rk  sou rces .  ,  The  p r i na ry

p ro f i t  on  underwr i t l ngs  where  the  manager  was  l oca ted  ou ts ide

New York  was  no t  cons ide red  i -ncome a t t r l bu tab le  to  New yo rk

sou rces .

15 .  The  pe t i t i one r  d i d  no t  a l l oca te  t o  New Yo rk  sou rces

the  ove r - the -coun te r  t rades  consummated  o r  execu ted  i -n  New York .

r t  es t ima ted  such  t r ades  t o  be  20% o f  i t s  t o ta l  commiss ions

f rom un l l s ted  secu r l t i es .  The  aud i to r  e r roneous ly  a l l oca ted

I00% o f  such  commiss ions  i ns tead  o f  50% the reo f ,  oF  IO% o f

t he  t o ta l  commlss i_on  o f  ove r - t he -coun te r  t r ades .
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16 .  Assessmen ts  o f  add i tLona l  l ncome fo r  t he  yea rs  1n  l ssue

lnc luded  l ncome o r lg ina t i ng  i n  t he  pe t l t l one r?s  New York  o f f i ce

under  the headings "Tradi -ng-Otherr ' .  For  the year  L966 the

audi tor  er roneously  lnc luded,  under  the aforement ioned heading

a  p ro f i t  i n  t he  amoun t  o f  $119 ,382 .A0 ,  i ns tead  o f  a  l oss

in that  amount .

L7 .  The  f i gu res  on  the  schedu les  o f  t he  aud i to r  wh ich

a re  a t tached  to  the  S ta temen t  o f  Aud i t  Changes  were  based  on

the  f  i  s r i r es  e . s  re f l ec ted  on  the  books  and  reco rds  o f  t he

pe t i t i one r .

18 .  I n  20  NYORR 207 .5 ( c ) (1 )  and  (2 )  i t  i s  p rov lded :

c .  spec la l  ru le  fo r  seeu r l t y  and  commod i t y  b roke rs .

In  any  me thod  o f  a l l oca t i on  pe rm i t t ed  o r  requ l red

in  the  case  o f  secu r i t y  and  commod i t y  b roke rs

do lng  bus iness  w i th in  and  w i thou t  New York  S ta te ,

the  commiss i -ons  de r l ved  f rom the  execu t l on  o f

pu rchase  o r  sa les  o rde rs  fo r  t he  accoun t  o f

cus tomers  sha l l  be  a l l oca ted  on  the  fo l l ow lng

bas l s :

1 .  I f  t he  o rd .e r  reee ived  a t  t he  New York  S ta te

p lace  o f  bus lness  fo r  execu t i -on  on  a  New

York  S ta te  exchange  o r i g ina tes  aL  a  bona  f l de

es tab l i shed  o f f i ce  o f  t he  b roke r  l oca ted

ou ts j -de  the  S ta te ,  40  pe rcen t  o f  t he  commiss lon

1n  t he  case  o f  s t ocks  and  5O  pe rcen t  o f  t he

commiss ion  i n  t he  case  o f  bonds  and  commod l t i es
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sha l l  be  a l l oea ted  t o

and i -nc luded 1n gross

to  New York  S ta te .

the State of lrtrew York

i-ncome attr lbutable

2 .  f f  t he  o rde r  o r l g lna tes  a t  t he  New York  S ta te

p lace  o f  bus lness  and  1s  t r ansm i t t ed  t o  a

bona  f l de  es tab l l shed  o f f l ce  o f  t he  b roke r

fo r  execu t i on  on  an  exchange  loca ted  i n

ano the r  S ta te ,  6O pe rcen t  o f  t he  commlss lon

1n  the  case  o f  s tocks  and  l 0  pe reen t  o f  t he

commlss i_on  i n  the  case  o f  bonds  and

commod l t i es  sha11  be  a l l oca ted  to  the  S ta te  o f  New

York  and  i nc luded  i n  g ross  l ncome a t t r l bu tab le

to  New Yo rk  S ta te .

19 .  The  r f schedu le  B f '  a t t ached .  t o  the  s ta temen t  o f  Aud , i t

Changes  i nc luded  d i rec t  and  i nd l rec t  expenses  a t t r i bu tab le  to

New York  sou rces .  The  d i rec t  expenses  l nc ruded  a l1  o f  t he

ac tua l  expenses  i ncu r red  by  the  New yo rk  o f f i _ce  i nc lud lng

s r  I  l r . i  a q  F A heq ro r  !ED  r  -  = . , - , t ,  t axes ,  dep rec i - a t l on ,  w l res ,  t i c ke t s ,  f  100 r

b roke rage ,  o the r  b roke rage ,  c lea rance  cha rges  and  ma ln tenance

eha rges .  A l l  o f  t hese  expenses  we re  re f l ec ted  on  t he  books

o f  t he  pa r t ne rsh ip .

The  i nd i . rec t  expenses  were  a l l oca ted  on  the  bas l s  o f  a

pe rcen tage  o f  t o ta l  New York  i ncome d i v ided  by  the  to ta l  i ncome

o f  t he  pa r t ne rsh ip .  The  pe rcen tage  o f  such  i nd i r ee t  expenses

amoun ted  ro  zB .59T% fo r  I 96U : ' 2T .Boe% fo r  L965 ;  30 .169% fo r  L966 ;

29. f i9 f ,  fo r  196T;  zg .4B2% for  1968-  zB.6 t3% for  L96g and 30.033/ ,  fo r
I  O 7 n
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CONCLUSIONS OF LAW

A. That the Income Tax Bureau 1s directed to recompute

the taxes due on the basis of  the errors on audl t  as set  for th

ln  F ind lngs  (15)  and  (16) ,  supra .

B. That al though the total  prof l ts made from the

underwr l t lng ,  d is t r ibu t lon  and sa le  o f  secur l t les  inc lude

both  underwr l t lng  pro f l t s  and secondary  p ro f i t s ,  the

underwrl t lng prof l ts are separate and dist lnct  f rom the

secondary  p ro f i t s .  Each o f  the  pro f i t s  i s  requ l red  to

be a l loca ted  to  the  source  o f  such pro f i t s .  The source

of the pr lmary and underwrl t lng prof l ts was the pr lnclpal  of f lce

of the managlng underwrl ter  of  the underwri t lng syndi-cate

and no t  the  pr lnc lpa l  o f f i ce  o f  the  taxpayer  o r  any  o f f i ces

o f  the  taxpayer  where  the  shares  were  so1d.

C.  That  the  fncome Tax  Bureau proper ly  a l loca ted

to  New York  a l l  underwr l t ing  or  p r lmary  p ro f i t s  rece lved by

the taxpayer as a member of  an underwrl t lng syndicate

managed by a New York underwri t ing manager.

D.  That  the  ne t  bus iness  lneome o f  the  pe t i t ioner

al l -ocable to New York State was proper ly determined pursuant

to  the  p rov is ions  o f  subsec t lon  (b )  sec t lon  T0T o f  the

Tax Law and ?0  NYCRR 207.3  (p iper  Ja f f ray  and Hopwood v .

L t4 te  Tax  Cornmlss lon ,  42  AD Zd.  381,  348 NyS Zd,  Z4Z.
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E.  Tha t  t he  a l l oca t i on  o f  commlss ion  l ncome on  11s ted

secu r l t l es  execu ted  on  the  exchanges  l oca ted  l n  New York

pu rsuan t  t o  2ONYCRR 207 .5 ( c ) (1 )  and  (2 )  was  p rope r  and  no t

d l sc r lm ina to ry  o r  a rb l t ra ry .

F.  That  the a l locat lon of  commi-ss i -ons on over- the-counter

(un l i s ted )  secu r l t l es  eonsummated  w l th in  the  S ta te  o f  New York

was  p rope r l y  a l l oca ted  50% to  New York  and  50% to  the

p r i nc i pa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .

G.  Tha t  t he  a l l oca t l on  o f  exDenses  a t t r i bu tab le  to

New York  sou rces  was  p rope r .

H .  Tha t  t he  pe t i t l on  o f  J .  C .  B rad fo rd  &  Co .  l s

g ran ted .  t o  t he  ex ten t  l nd i ca ted  l n  Conc lus i -on  (A )  sup ra

and  i s  i n  a l l  o t he r  r espec t s  den ied .

DATED:  A lbany ,  New York STATE TAX COMMISSTON

Februarv 1,  L977

Ir^*eF^ tQ-*--
COMMISSTONER

SIDENT


