
STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ton

o f
FRA]IK ESPOSITO

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat lon or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le(S) 22 of  the
Tax Law, for the Year(s))QOO€gEdg(reO

1060 through 1oZ?.

State of New York
County of Albany

Itfarsina Dorrrini , being duly sworn, deposes and says thaE

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 30th day of Jlne , L9 77, she served the within

Notice of Decision by (certified) mall upon prilrk Esposito

M the petit ioner ln the withln proceedlng,

by enclos ing a t rue copy thereof  in  a secureJ-y seaLed postpaid wrapper addressed

as fol lows: Frank Esposito
46 S. Terrace Avenue
Mt. Vernon, New York

and by dcposit ing same enclosed in a postpaid properly addressed wrapper Ln a

(post off iee or off icial depository) under the exctusive care and custody of

the United States Postal Service withln the State of New York.

Tha rdeponen t f u r t he rsays tha t t hesa1dadd reaaee i s thed f f i rE

ffi petitioner herein and that the address set forth on saLd nrapper is che

l-ast kncrv,rn address of the WX petitloner.

Sworn to before me this

3Ath daY

rA-3 (2176)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FRANK ESPOSITO

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat ion or a Refund
of Personal fncome
Taxes under Art ic le@) 22

AFFIDAVIT OF },IAILING

of the

by

a s

Tax Law for the Year(s) XFcRffiEp0nEb(
1o60 throtrgh lo7?.

State of New York
County  o f  A l  l rnnr r

lvlarsina Dor:nini , being duly sworn, deposes and says that

she is an enployee of the Department of Taxat ion and Flnance, over 18 years of

age, and that on the 3oth day of June , Lg77 , she served the within

Notice of Decisi-on by (certlfied) mail upon Moris D. Weintraub, Esq.

(representatlve of) the petitioner ln the wlthin proceedlng,

enclosing a true copy thereof in a securety sealed postpal-d rrrapper addreseed

follows: Momi.s D. Weintraub, Esq.
217 Broadway
New York, New York 10007

and by deposlt tng same enclosed in a postpatd properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclustve care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the satd addressee is the (representative

of the) petittoner herein and that the address set forth on sald nrapper le the

last knorm address of the (representat ive of the) pett t loner.

Sworn to before me this

30th day of Jrne ,  L977,

rA-3 (2/16)



STATE OF NEW YORK

DEPARTMENT OF TA)GTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Jrme 30, 1fl7

A D O R E S S  Y O U R  R E P L Y  T

rEL E PH.N E: 15 7 sY'49? -L'129

STATE TAX COMMISSION

r
Fra!* Eqroelto
46 8. Terrese Awnuc
Mt. Vernonr Ner Tork

Dear ltrr, Eslnattor

PLease take notice of the DacLelolr
of the State Tax Conunission enclosed herewith.

Please take further notice that pursuant to
Section(X) 690 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 lmthg
from the date of this not ice.

Inquiries concerning the eornputation of tax
due or refund allowed in accordance with this
decision or concerning any other rnatter reLat ive
hereto may be addressed to the undersigned. They
wil.l be referred to the

Enc.

Pet i t l one r ' s Representat ive:

Taxing Bureau's Representat ive :

proper party for

Xbx

rA-1 .12  (L /76)



STATE OF NET{ YORK

STATE TAX CO}4MISSION

In the Mat ter  o f  the Pet i t ion

o f

FMNK ESPOSITO

for a Redetermination of a Deficiency
or for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
Years L969 through L973.

DECISION

Pet i t ioner ,  Frank Esposi to ,  46 S.  Terrace Avenue,  Mt .  Vernon,

New York,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency or

for refund of personal income tax under Art icle 22 of the Tax

Law for  the years L969 through L973.  (F i1e No.  LI264) .

A formal hearing was held before Harvey B. Baum, Hearing

Off icer ,  &t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

T rade  Cen te r ,  New York ,  New York ,  oD  January  10 ,  L977 ,  3 t  2 :45  P .M.

Pet i t ioner  appeared by Morr is  D.  Weint raub,  Esq.  The Income Tax

Bureau  appeared  by  Pe te r  J .  C ro t t y ,  Esq .  ( I rw in  Lewy ,  Esq . ,  o f

counsel )  .

ISSUE

Whether  pet i t ioner ,  Frank Esposi to ,  was a responsib le of f icer

of Food Family, Inc. during the years 1969 through L973 pursuant

to sect ion 085(g)  of  the Tax Law,  l iab le for  fa i lure to  wi thhold

and remi t  tax monies f rom the employees '  wages.
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FINDINGS OF FACT

1.  A Not ice of  Def ic iency was issued against  pet i t ioner ,

Frank Esposi to ,  for  fa i lure to  wi thhold f rom employee wages,

tax monies pursuant to the Tax Law, for the years 1969 through 1-973

inc lus ive,  purpor ted ly  as a responsib le of f icer  o f  Food Fami ly ,

Inc. ,  a  domesLic  corporat ion.  An assessment  against  pet i t ioner

fo r  t hose  yea rs  compu ted  a  de f i c i ency  o f  $24 ,828 .07 .

2 .  Pe t i t i one r ,  F rank  Espos i to ,  t ime ly  f i l ed  a  pe t i t i on  fo r

redeEerminat ion of  def ic iency or  for  re fund for  those years,  a l leg ing

that  he was not  a  responsib le of f icer  o f  the subject  corporat ion

for those years within the meaning of the Tax Law and thus was noL

l i ab le  fo r  t he  tax  assessed .

3.  Pet i t ioner ,  Frank Esposi to ,  was h i red in  e i ther  1960 or

1961 as s tore manager  of  one of  the corporat ion 's  food chain sLores,

located at  2667 8th Avenue,  New York Ci ty ,  wi th  the responsib i l i ty

of general store management and operation. Specif ical ly he was

not  responsib le for  the s tore 's  f inancia l  records or  the handl ing

of  the employees '  payro l l .  The corporat ion had separate bookkeeping

personnel  to  handle those funct ions.

4.  Somet ime in  L964 pet i t ioner ,  Frank Esposi to ,  was t ransferred

to another  of  the corporat ion 's  food stores,  located at  2247 7th

Avenue, also as general manager, where he worked for about three

years, when he resigned to work for another company.
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5. SomeLime in L}TL peti t ioner, Frank Esposito, bought

an interest in another Food Family store on St'  Nicholas Avenue'

(It  is unknown if  this store was a part of the subject corporation

or another ownership entity) and worked there until he quit in

Lg73, because of disagreements over the f inances with the other

pr inc ipa ls ,  Mr.  Copeland,  Mr.  Rosenblum and Mr '  Frank '

6.  Pet i t ioner ,  Frank EsposiLo,  was never  an of f icer  or

director of Food Family, Ine. nor did he have access to the books

or  otherwise handle payro l l  mat ters .

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Frank Esposi to ,  was not  a  responsib le

person for the col- lection of employee withholding taxes for the

corporatLon,  Food Fami ly ,  Inc. ,  wi th in  the meaning of  sect ion 085(g)

of the Tax Law. Petit ioner is therefore not l iable for the fai lure

to col l-ect those taxes during the subj ect years '

B .Tha tacco rd inE lY , t hepe t i t i ono fF rankEspos i t o i s i n

a l l  respects  granted;  and the Not ice of  Def ic iency heretofore

issued is herebY cancel led.

DATED: AlbanY, New York
June 30, L977

COMMISSION


