
STATE OF NEW YORK
STATE TAX COM},IISSION

In  the Mat ter  of  the Pet i t ion

o f

JAMES F. FAGAN

For a Redeterminat ion of  a DefLciency or
a Revis ion of  a Detern inat ion or  a Refund
of Personal Income
Taxes under Art icle($ 22 . of the
Tax Law for the Year(clxan<#E8ot!(A) 1971.

by enclos lng a

as  fo l l ows :

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

Xhe is an enployee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 26th day of Apri1 ,  L977,  the  served the  wt th tn

Notice of Decision by (cert i f ied) uraiL upon James F. Fagan

(rc9'eexmfidmilof) the petitloner ln the within proceedlng,

true copy thereof in a securely seaLed postpaid wrapper addressed

Mr. 'James F. Fagan
28 Wil tshire Drive
Commack, New York L1725

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal-  Service withln the State of New York.

That deponent further says that the sald addreasee is the QtrSteoax3lftfffi

sfue*r)  pet i t loner hereln and that the address set forth on sald wrapper ls the

last knmrn address of the (rcgxs*x!6{DeD<Efuftn) petitloner.

Sworn

26L]:.

( . '

rA-3  (2176)

to before me thls

day of Apri l ,  L977 . It.r* N,r.fr.kcri,r



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

r$rfL 86, l9?7

A O O R E S S  Y O U R  R E P L Y  T O

TEL EPHON E : .U'',-III:U[IiL

STATE TAX COMMISSION

r tilte rtur f. lrgrn
tr8 lNtltrblm &lw
Gm*r f,o lotfr tt?ft

D|lt llr. trgsf

Pl-ease take not ice of the
of the State Tax Commission

DNEI8I{
enclosed herer^rlth.

Pl"ease take further notice that Pursuant to
section(I) 6tO of the Tax Law, anY
proceeding in court to revie$t an adverse deci-
sion must be conrnenced within { mttf
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter reLative
hereto ney be addressed to the undersigned. They
will be referred to the proper party for reply.

Enc .

c c :

Taxing Bureau's Representat ive:

.  Very truly yours''a t->^?r^r-^J1 4' \.f^"";
fErnl J.- A\sh
Sr[).rr1ror of gnl

erstngr

TA-1 .12 (L176 )



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JAMES F. FAGAN

for  Redeterminat ion of  Def ic iency or  for
Refund of  Personal  Income Taxes under
Ar t i c l e  22  o f  t he  Tax  Law fo r  t he  Year  L97 I .

DECISION

Pet i t ioner ,  James F.  Fagan,  28 Wi l tsh i re  Dr ive,  Commack,  New

York ,  has  f i l ed  a  pe t i t i on  fo r  rede te rm ina t i on  o f  de f i c i ency  o r  f o r

refund of  personal  income taxes under  Ar tLcLe 22 of  the Tax Law for

the  yea r  L97 I .  (F i l e  No .  1 -84310432) .  A  sma l l  c l a ims  hea r ing  was

held before Joseph Chyrywaty,  Smal l  Cla ims Hear ing of f icer ,  a t  the

of f ices of  the State Tax commiss ion,  Two Wor ld Trade Center ,  New York,

New York,  or r  November L7,  L976 at  1 :15 P.M.  Pet i t ioner  appeared pro

g. The Income Tax Bureau appeared by Peter 'Crotty, Esq., (f :r,rzin

Levy ,  Ese .  o f  counse l ) .

ISSUE

Was the pension received f rom the Uni ted States Navy by the pet i -

t ioner  inc ludable in  to ta l  New York income?

FI}DINGS OF FACT

1.  Pe t i t i one r ,  , James  F .  Fagan ,  o r i g ina l l y  f i l ed  a  j o in t  TT -2OI ,

New York State income tax res ident  re turn for  1971 wi th  h is  wi fe ,

Blanche Fagan.  Subsequent ly ,  he f i led two amended IT-208,  New York



a

State combined indome tax returns for  L97I .  bn the last  amended

return he d id not  inc lude ret i rement  income received f rom the Uni ted

S ta tes  Navy .

2.  On February 24,  L975,  the Income Tax Bureau issued a Statement

o f  Aud i t  Changes  and  a  No t i ce  o f  De f i c i ency  aga ins t  t he  pe t i t i one r ,

James F.  Fagan,  for  the taxable year  L97I  in  the sum of  $892.63 for

tax and in terest  due.  The to ta l  New York income on the Statement  of

Audi t  Changes inc luded the pet i t ioner 's  Uni ted States Navy ret i rement

income.

3 .  pe t i t i one r ,  James  F .  Fagan ,  con tended  tha t  sec t i on  612  ( c )  (3 )

of  the Tax Law was contrary  to  Amendment  XIV of  the uni ted s tates con-

s t i t u t i on .

sqw

A. That  the Uni ted States Navy pension received by the pet i t ioner ,

James F.  Fagan,  is  to  be inctuded in  New York adjusted gross income

and that  there is  no modi f icat ion prov is ion to  exc lude such pension.

B.  That  the const i tu t ional i ty  o f  the laws of  the State of  New

york is  presumed at  the admin is t rat ive level  o f  the New York State Tax

Commiss ion .  The re  i s  no  j u r i sd i c t i on  a t  t he  admin i s t ra t i on  l eve l  t o

declare such laws unconst i tu t ional .  Therefore,  i t  must  be presumed

that  the Tax Law is  const i tu t ional  to  the extent  that  i t  re la tes to

the  impos i t i on  o f  i ncome tax  l i ab i l i t y  on  the  pe t i t i one r .



C .  T h a t  t h e  p e t i t i o n  o f

o f  Def ic iency  issued February

DATED: A1bany, New York

A p r i l  2 6 ,  L 9 7 7

a

James F.  Fagan is  denied and the Not ice

24 ,  L975  i s  sus ta i ned .

PRESTDENT

STATE TAX COMMISSION

---1'- r1
"1,'vL0.-

COMMISSIONER

'*2za

COMMISSIONER


