
STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion
:

o f

FRANCIS E.  D 'ELIA 
:

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a Revision of a Determinat, ion or a Refund
n€ Personal Income and
;;"""u#*JL,"fPfr[158$ l]=&"t3" or rrre
Tax Law for the YearQs*>g*:<*g56e$(*) Lg6'7.1

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , being dul-y sworn, deposes and says that

Stre is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the4th day of March ,  L9 7'1,  *re served the wlthln

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Franc is  E .  DrE l ia

{pefatrellba:ktrao<d) the petitloner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpatd wrapper addressed

a s  f o l l o w s :  M r .  F r a n c i s  E .  D r E l i a
One West Street
New Hyde Park, New York 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the UniLed States PostaI Service withtn the State of New York.

That. deponenE further says fhat the sald addressee is the fsrecnkaGdxr

*>tSxX petitioner trerein and that the address set forth on said lrrapper ls uhe

last knorrm address of the (eXress*x!6irxxq&>tbc) pettttoner.

Sl*orn to before me this

4th day of  March ,  1977 .

rA-3 (2/76)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATTON AND. FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

tilarch 4, L977

A O D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 t 8 } 457*L723

STATE TAX COMMISSION

r !tr. FraneLe E. DrELla
Oare l{cat Etreet
Sew 4$c Parh, N€o, Ygrk LlO4(l

Dcar !4r. DrEllar

please rake norice of rhe DBCISION
of the State Tax Cornrnission enclosed herewith.

Pl-ease take further notice that pursuant to
Sect ion(s) 690 & 7?2 of the Tax Law, any
proceeding in court to revieqt an adverse deei-
sion must be commenced within 4 mgtthe
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund altowed in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for repLy.

Very truly yours,
" /  ,  : ' -  112

- - ' i  ; r . , . . . u J ; , r ! ' : - j v - 4 ,._'"r"r-inlt 
Ua hrcel,a

supenrLac of suallEnc.
C1aLne Hcarllgr

c c :  i

Taxing Bureau's Representat ive:

rA -1 .  12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

FRANCIS  E .  D 'EL IA

for Redetermination of a Deficiency
or for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 & 23 of  the Tax Law for
t he  Yea rs  L967 .

DECISION

Pet i t i one r ,  F ranc i s  E .  D 'E l i a ,  res id ing  a t  One  Wes t  S t ree t ,

New Hyde Park,  New York 11040,  has f i led a pet i t ion for  redetermina-

t ion of a deficiency or for refund of personal income and unincorporated

business taxes under Art icles 22 and 23 of the Tax Law for the year

L967 .  (F i l e  No .  78848382 ) .

A small claims hearing was held before Phil ip Mercurio, Small

C la ims  Hear ing  O f f i ce r ,  on  Ju l y  13 ,  L976  a t  2 :45  P .M.  a t  t he  o f f i ces

of the State Tax Cormnission, Two World Trade Center, New York, New

York. The petit ioner appeared pro se. The Income Tax Bureau ap-

peared  by  Pe te r  C ro t t y ,  Esg . ,  ( I rw in  Levy ,  Esq .  o f  counse l ) .

ISSI]E

Whether  the income of  the pet iE ioner ,  Francis  D'El ia ,  received

as a phys ic is t -mathemat ic ian and consul tant  is  subject  to  unincorporated

business tax?
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1 .  Pe t i t i one r ,  F ranc i s  E .  D 'E l i a ,  and  h i s  w i fe ,  f i l ed  a  New

York State res ident  re turn for  the year  L967.  He d id not  f i le  an

unincorporated business tax return for  sa id year .

2.  On November 29,  L97L,  the Income Tax Bureau issued a State-

men t  o f  Aud i t  Changes  aga ins t  t he  pe t i t i one r ,  F ranc i s  E .  D 'E l i a ,

imposing unincorporated business tax upon his activit ies as a con-

sul tant  dur ing the year  L967.  The Statement  of  Audi t  Changes inc luded

adjustments pertaining to the personal income tax port ion of the

pe t i t i one r ' s  re tu rn ,  t h i s  i s  no t  be ing  con tes ted  by  the  pe t i t i one r ,

Francis  E.  D 'El ia .  In  accordance wi th  the aforesaid Statement  of

Audi t  Changes,  i t  issued a Not ice of  Def ic iency in  the sum of

$814.41.

3 .  Dur ing  the  yea r  L967 ,  t he  pe t i t i one r ,  F ranc i s  E .  D 'E l i a ,

per formed serv ices as a analyst ,  phys ic is t -mathemat ic ian and con-

sultant. The petit ioner was employed by independenL consulEant

f i rms,  such as,  Ewing Technica l  Design,  Hami lLon Research Associates

and  the  Assoc ia ted  Des igns .  The  pe t i t i one r ,  F ranc i s  E .  D 'E l i a ,

would be ass igned by an above sa id f i rm to work on a pro ject  o f  one

of  the i r  c l ients .  The work would be per formed at  the c l ient 's  premises,

laboratory fac i l i t ies or  o f f ices,  wi th in  a speci f ic  t ime per iod.

The work on the part icular project is administratively supervised

by the c l ient  o f  the pet i t ioner 's  employer ,  4s to  the research con-

ducted and effort expended. The work performed by the petit ioner

is  per formed ind iv idual ly  or  as a member of  a  team of  specia l is ts .
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4. During the t j-me of the petit ioner i 's employment with

any said principal, he received no other compensation from

any other principal and only worked for the one principal.

5 .  Dur ing the year  L967 the pet i t ioner ,  Francis  E.

D rE l i a ,  r ece i ved  a  sa la r y  o f  $10 r104 .00  p1us  pe r  d i em expenses

o f  $A lZ .00  wh i l e  emp loyed  by  Ew ing  Techn ica l  Des ign r  he

received a salary and other compensation in the sum of

$10 r658 .55  f rom Hami l - t on  Research  Assoc ia tes ,  and  compensa-

t i on  i n  t he  sum o f  $6 ,312 .31  f rom Assoc ia ted  Des ign .  Federa l

and state income taxes and social security tax were withheld

from the salary paid to him. He was not covered by any

ret i rement  or  heal th  p lans of  sa id pr inc ipa ls .

CONCLUSTONS OF LAW

A. That the amount of control and restr ict ions imposed

upon the pet i t ioner ,  Francis  E.  D 'EI ia ,  by the above sa id

principals created an employee-employer relationship within

the meaning and in tent  o f  sect ion 703 (b)  o f  the Tax Law.

B.  That  the pet i t ioner 's  act iv i t ies dur ing the year  L967

did not constitute the carrying on of an unincorporated business

within the meaning and intent of section 703 of the Tax Law.

C .  Tha t  t he  pe t i t i on  o f  F ranc i s  E .  O 'E l i a  i s  g ran ted

to the extent of cancell ing the unincorporated business tax

and interest related thereto which was included in the Notice
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of Deficiency dated November

the pet i t ion is  in  a l l  o ther

29 ,  L97L  and  excep t  as  so  g ran ted '

respects  denied.

DATED: Albany, New York

March  4 ,  L977

STATE TAX COMMISSION

CO,MMTSSTONER


